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PREFACE 


JACK KNIGHT 


This volume of NOMOS—the fifty-seventh in the series—emerged 
from papers and commentaries given at the annual meeting of 
the American Society for Political and Legal Philosophy in New 
Orleans, Louisiana, on January 4, 2013, held in conjunction with 
the annual meeting of the American Association of Law Schools. 
Our topic, “Immigration, Emigration, and Migration” was selected 
by the Society’s membership. 

The conference consisted of three panels, corresponding to the 
three parts of this volume: (1) “Why Do States Have the Right to 
Control Immigration?,” (2) “Law’s Migrations, Mobilities, and Bor- 
ders,” and (3) “Immigration and Legitimate International Insti- 
tutions.” The volume includes revised versions of the principal 
papers delivered at that conference by Sarah Song, Judith Resnik, 
and Thomas Christiano. It also includes essays that developed out 
of the original commentaries on those papers by Adam B. Cox, 
Michael Blake, James Bohman, Jennifer Hochschild, and Cristina 
M. Rodriguez. I am grateful to all these authors for their insightful 
contributions. 

Thanks are also due to the editors and production team at New 
York University Press, and particularly to Caelyn Cobb. On behalf 
of the Society, I wish to express gratitude for the Press’s ongoing 
support for the series and the tradition of interdisciplinary schol- 
arship that it represents. 

Finally, thanks to Andrew Rehfeld of Washington University in 
St. Louis for organizing the original conference with me and to 
Samuel Bagg of Duke University for providing expert assistance 
during the editorial and production phases of this volume. 
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PART I 


WHY DO STATES HAVE 
THE RIGHT TO CONTROL 
IMMIGRATION? 





WHY DOES THE STATE HAVE THE RIGHT 
TO CONTROL IMMIGRATION? 


SARAH SONG 


Public debate about immigration proceeds on the assumption that 
each country has the right to control its own borders. The right to 
control immigration is broadly assumed to flow from state sover- 
eignty. This view is reflected in early American immigration juris- 
prudence. In establishing the national government’s power over 
immigration, the U.S. Supreme Court declared, “Every nation 
has the power, as inherent in sovereignty, and essential to self- 
preservation, to forbid the entrance of foreigners within its domin- 
ion, or to admit them only in such cases and upon such conditions 
as it may see fit to prescribe.”' The power to control immigration 
has been qualified in certain respects by international law, such 
as in the case of diplomats whose privileges are well-defined in 
law and over whom the host state’s discretion is limited. However, 
when it comes to the question of the right to exclude foreigners, 
international law accords enormous discretion to states. While 
there are constitutional limits in some countries on how nonciti- 
zens already inside the territory can be treated, when it comes to 
foreigners outside the territory, states may act solely on the basis 
of considerations of advantage or convenience. As Linda Bosniak 
has observed, this “hard on the outside and soft on the inside” 
approach is reflected not only in law but also in many normative 
theories of migration and citizenship: an ethic of inclusion applies 
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to noncitizens inside the territorial boundaries of the state, while 
an ethic of exclusion applies to those outside.* 

But what, if anything, justifies the modern state’s power over 
borders? Why, if at all, does the state have the right to control immi- 
gration? Many scholars of immigration and citizenship take this 
question for granted, focusing instead on questions about the sub- 
stantive content and procedures of immigration law and policy. The 
reason for this is partly pragmatic. After all, states exist, and they 
exercise power over borders, whether or not there is a good justi- 
fication for such exercise. In addition, scholars of migration and 
citizenship understandably focus their attention on more pressing 
questions about the substance and procedures of immigration pol- 
icy. But I also think that many immigration scholars really believe 
that the state has the right to control its own borders, even if they 
have not developed the normative grounds of their view. 

How, if at all, might the state’s right to control immigration be 
justified? This chapter provides an answer in three sections. First, I 
examine the earliest immigration law cases in U.S. history in order 
to uncover the underlying assumptions about sovereignty and 
immigration control that make up the normative foundations of 
U.S. immigration law. These cases rely on dominant principles of 
international law of the day, especially the work of Emer de Vat- 
tel. I argue that while these cases make clear the great extent of 
the state’s power over immigration, the leading theorist they rely 
on falls short of providing adequate normative justification of the 
state’s right to control immigration. In the second section, I turn 
to contemporary political theory and philosophy for justifications 
of the right to control immigration. I critically assess three leading 
arguments, based on (1) cultural and national identity, (2) free- 
dom of association, and (3) property. In the third and final sec- 
tion, I offer an alternative argument based on the idea of demo- 
cratic self-determination. 


I. SOVEREIGNTY AND IMMIGRATION CONTROL 
IN U.S. IMMIGRATION LAW 


The U.S. government's power over immigration—its “plenary 
power’—was established by the U.S. Supreme Court’s decision 
in the Chinese Exclusion Case (1889).° This case is a good place to 
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begin our analysis of the normative foundations of the modern 
state’s right to control immigration because it contains the Ameri- 
can nation’s very first assertion of national sovereignty over immi- 
gration. It marked, in Rogers Smith’s words, a “significantly novel” 
and “momentous” shift toward viewing immigration regulations as 
acts of relatively unbridled national sovereignty, not exercises of 
the police powers of state governments or the federal commerce 
power as was the case for much of the nineteenth century.’ What 
normative principles ground this assertion of state sovereignty and 
the power to control immigration? 

Chae Chan Ping, a Chinese laborer, came to the United States 
in 1876, in a period when the Burlingame Treaty of 1868 seemed 
to permit unrestricted immigration from China. The United States 
had negotiated the treaty with an eye toward recruiting Chinese 
laborers and improving trade with China, but racist and nativist 
sentiments against the Chinese became widespread in California 
and nationally. In 1882, Congress suspended immigration of Chi- 
nese laborers for ten years. Those already in the United States who 
wished to leave and return were required to obtain certificates to 
show they had come before November 1880. Chae obtained a cer- 
tificate in 1887 and returned to his native China. The following 
year, while he was still abroad, Congress barred the return of Chi- 
nese laborers, regardless of whether they had certificates. 

Aboard a ship in San Francisco Bay, Chae challenged the 1888 
statute in a petition for habeas corpus on two grounds. First, he 
argued that the statute violated the 1880 treaty provision that Chi- 
nese laborers already in the United States could leave and return. 
Writing for the majority, Justice Field acknowledged the conflict 
between the treaty and statute but found that although they were 
on an equal footing, the statute prevailed because it was enacted 
later in time. Chae’s second challenge was that, as a constitutional 
matter, the 1888 statute was “beyond the competency of Congress 
to pass it.”’ This case provided the Court with its first opportunity 
to address directly the question of the federal government’s power 
to exclude foreigners.° In setting out the conceptual framework 
for immigration law, the Court’s main concern was to establish the 
federal government’s immigration power under the Constitution, 
not to question whether the rights of individual aliens might con- 
strain Congress’s immigration power.’ 
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Justice Field held that the federal government has the power to 
regulate immigration and that the political branches could exer- 
cise this power without being subject to judicial review: 


The power of exclusion of foreigners being an incident of sover- 
eignty belonging to the government of the United States, as part of 
those sovereign powers delegated by the Constitution, the right to 
its exercise at any ime when, in the judgment of the government, 
the interests of the country require it, cannot be granted away or 
restrained on behalf of any one. . . . Whatever license, therefore, 
Chinese laborers may have obtained, previous to the act of October 
1, 1888, to return to the United States after their departure, is held 


at the will of the government, revocable at any time, at its pleasure. 
(609)° 


The principles upon which the Court established Congress’s 
power to control immigration were maxims of international law 
dominant at the time, which viewed the right to exclude as essen- 
tial to sovereignty: 


That the government of the United States, through the action of 
the legislative department, can exclude aliens from its territory is a 
proposition which we do not think open to controversy. Jurisdiction 
over its own territory to that extent is an incident of every indepen- 
dent nation. It is a part of its independence. If it could not exclude 
aliens it would be to that extent subject to the control of another 
power.” 


The Court goes on to affirm a virtually unlimited right to exclude, 
including the exclusion of “foreigners of a different race . .. who 
will not assimilate with us” and are thereby “dangerous to [the] 
peace and security” of the nation."° 

Two years later, in Nishimura Ekiu v. United States (1892), the 
Court expanded the plenary power doctrine in two ways.'! First, it 
broadened the plenary power doctrine by applying it to Congress’s 
procedures in the enforcement of immigration laws and not just 
its substantive rules for admission and exclusion as in the Chinese 
Exclusion Case. Second, it rejected a challenge based on a claim of 
individual constitutional right. An administrative officer declared 
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that Nishimura was likely to become a public charge, which in turn 
made her excludable under the statute. She argued that due pro- 
cess required a judicial proceeding.’* As in the Chinese Exclusion 
Case, the Court invoked principles of international law to establish 
that the immigration power belonged to the federal government 
and the political branches in particular: 


It is an accepted maxim of international law, that every sovereign 
nation has the power, as inherent in sovereignty, and essential to 
self-preservation, to forbid the entrance of foreigners within its 
dominions, or to admit them only in such cases and upon such con- 
ditions as it may see fit to prescribe. . . . It belongs to the political 
department of the government." 


In establishing the government’s immigration power, the Court 
cites the Swiss author Emer de Vattel, whose Les droit des gens (The 
Law of Nations, 1758) was the most important book on international 
law in the eighteenth century. Vattel was “the favorite authority in 
American theory of international law” in the first decades after 
the American founding, and his influence in the United States 
extended through the nineteenth century.’ The passages of Vat- 
tel cited by the Court in Nishimura focus on the right of sovereign 
nations to refuse entry to foreigners: 


The sovereign may forbid the entrance of his territory either to 
foreigners in general, or in particular cases, or to certain persons, 
or for certain particular purposes, according as they may think it 
advantageous to the state. There is nothing in all this, that does not 
flow from the rights of domain and sovereignty."° 


After this passage cited by the Court, Vattel goes on to discuss the 
example of the Chinese government, which “fearing lest the inter- 
course of strangers should corrupt the manners of the nation, and 
impair the maxims of a wise but singular government, forbade all 
people entering the empire.” Such a prohibition was “not at all 
inconsistent with justice, provided they did not refuse humane 
assistance to those whom tempest or necessity obliged to approach 
their frontiers. It was salutary to the nation, without violating the 
rights of any individual, or even the duties of humanity, which 
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permit us, in case of competition, to prefer ourselves to others” 
(11.94). 

Vattel’s references to “justice” and “humane assistance” hint at 
moral constraints on state sovereignty. He claimed to be follow- 
ing the German author Christian Wolff, whose Jus gentium method 
sclentifica pertractatum (The Law of Nations Treated According to Scien- 
tific Method, 1749) Vattel expressly sought to develop and extend. 
Wolff derived the duty to mutual aid by way of an analogy between 
the law of nature among individuals and the law of nature among 
states. Wolff's naturalism was influenced by Aristotle and has ante- 
cedents in Aquinas, Grotius, and Leibniz. In this tradition, nature 
exhibits an order and teleology to which the faculty of reason gives 
human beings privileged access.'® The “law of nations” was simply 
the law of nature of individuals in the state of nature as applied 
to states. Vattel adopted this analogy, clinging to the language of 
naturalism but limiting its role to the support of individual rights 
in a liberal society. Like Wolff, Vattel viewed “a political society” 
as “a moral person” with “an understanding and a will of which 
it makes use for the conduct of its affairs.” When a people con- 
fer sovereignty on any one person, they thereby “invest him with 
their understanding and will, and make over to him their obli- 
gations and rights, so far as relates to the administration of the 
state, and to the exercise of the public authority” (1.40).'7 As in 
the case of persons, the primary duties of states are (1) to pre- 
serve and perfect themselves, and (2) to assist each other in fulfill- 
ing those duties each state owed to itself. States should “cultivate 
human society,” primarily through trade so long as the pursuit of 
commerce did not conflict with their primary duties to themselves. 
Yet states, like persons, should remain free and independent, con- 
strained by the rules necessary for their common society but other- 
wise autonomous (1.23). Vattel optimistically suggested that states, 
acting upon the principles of natural law alone, would ultimately 
form a universal republic: “A real friendship will be seen to reign 
among them; and this happy state consists in a mutual affection” 
(11.12). 

Vattel’s optimism was counterbalanced and ultimately out- 
weighed by his realism. He acknowledged “most nations aim 
only to strengthen and enrich themselves at the expense of oth- 
ers” (11.16). Self-interest prevents states from adhering to the 
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principle of mutual aid in foreign affairs. Instead, he suggests that 
states should rely on a morally less appealing but more workable 
vision of a world order based on a balance of power. In doing so, 
he repudiated Wolff's idea of a civitas maxima as the foundation 
of the voluntary law of nations in favor of a system of sovereign 
states based on a balance of power.'* Vattel emphasized that while 
nations, like individuals, have a general duty of assistance to oth- 
ers, this duty was limited by the perfect right of a state to its own 
self-preservation and self-perfection.'? The duty of mutual aid is 
a contingent obligation, extending only insofar as a nation’s lib- 
erty and well-being permit. Vattel derives moral obligation not 
from an external source but from what he viewed as man’s most 
basic motive: self-love and a desire for the happiness of a perfect 
soul.*” He applied this very same motive to nations: a nation’s 
duty of self-preservation and self-perfection could be derived only 
from its basic self-interest and its desire to attain the highest level 
of national happiness. Like individuals, nations could attain col- 
lective happiness only by developing more enlightened forms of 
self-interest, forms that take into account the well-being of other 
nations but that make the national interest primary.”! 

Wolff and Vattel were the first to provide an explicit articula- 
tion of the principle of nonintervention, the key element of West- 
phalian sovereignty. The fundamental norm of Westphalian sov- 
ereignty is that “states exist in specific territories, within which 
domestic political authorities are the sole arbiters of legitimate 
behavior.”” Vattel argued that no state had the right to inter- 
vene in the domestic affairs of other states. Although he adopts 
an argument made earlier by Pufendorf, Vattel is frequently cred- 
ited with giving the principle of the equality of sovereign states the 
prominence it has had in international law ever since. Reasoning 
by analogy, he claimed that just as men are equal in the state of 
nature, states are also equal, regardless of whether they are small 
republics or large kingdoms. Vattel was, of course, aware that states 
are actually vastly unequal in resources and power, but his point 
about equality—understood as a normative principle—was that all 
nations are equally independent, equal in dignity, and equal in the 
rights and duties they have under natural law.* 

Vattel’s theory of sovereignty has had important implications for 
the lega! regulation of the movement of goods and people across 
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borders. A state’s duty to self-preservation and self-perfection is 
“perfect”: it outweighs the obligation to assist other states in their 
efforts to preserve and perfect themselves. The state’s duty to 
other states is “imperfect”: it does not create an obligation to do 
anything in particular, and no other state can claim to have been 
injured by an alleged violation of it. So, for example, while a state 
ought to enter into mutually advantageous trade relations with 
other states and sell its products at a “fair price,” considerations 
of self-preservation allow it to limit trade or even reject commerce 
with other states altogether. 

Vattel’s realist perspective also has implications for immigra- 
tion policy. As in the case of trade, a state could decide to close 
off its borders entirely to strangers, including those seeking a right 
of passage to “escape from imminent danger” or “procur|[e] the 
means of subsistence,” if it proved contrary to the interests of the 
nation.** In considering whether the “exiled or banished” have a 
“right to dwell somewhere on earth,” Vattel erred on the side of 
asserting a state’s right to exclude: 


Every nation has a right to refuse admitting a foreigner into her 
territory, when he cannot enter it without exposing the nation to 
evident danger, or doing her a manifest injury. What she owes to 
herself, the care of her own safety, gives her this right; and in virtue 
of her natural liberty, it belongs to the nation to judge, whether her 
circumstances will or will not justify the admission of that foreigner. 
(1.230) 


Thus also it has a right to send [asylees] elsewhere, if it has just 
cause to fear that they will corrupt the manners of the citizens, that 
they will create religious disturbances, or occasion any other disor- 
der, contrary to the public safety. In a word, it has a right, and is 
even obliged, to follow, in this respect, the suggestions of prudence. 
(1.231) 


These two passages were cited in their entirety by the U.S. 
Supreme Court in Fong Yue Ting v. United States (1893) to expand 
the U.S. government’s power over immigration.” In this case, the 
Court expanded plenary power beyond the exclusion of foreign- 
ers outside the territory to deportation of resident aliens already 
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inside the U.S. territory. An 1892 statute had extended the ban 
on Chinese immigration for ten years. Those already residing in 
the United States could stay only if they could get a white witness 
to testify to their pre-1892 residency. Fong and two other Chinese 
laborers claimed pre-1892 residency but were unable to produce 
white witnesses. | 

Writing for the majority, Justice Gray rejected Fong’s constitu- 
tional challenge to the white witness rule, finding no meaningful 
distinction between the power to exclude a noncitizen outside the 
territory and the power to deport a noncitizen already present in 
the territory: “The power to exclude aliens and the power to expel 
them rest upon one foundation, are derived from one source, are 
supported by the same reasons, and are in truth but parts of one 
and the same power.””° Relying on both the Chinese Exclusion Case 
and Nishimura, Justice Gray concluded that the political branches 
could continue to regulate immigration immune from judicial 
review. In a subsequent case, Yamataya v. Fisher (1903), the Court 
suggested that a noncitizen already inside the U.S. territory who 
objected to deportation procedures might have some success.” 
While leaving the plenary power doctrine untouched, the Court 
refused to permit Yamataya’s deportation on two grounds: (1) 
aliens inside the United States can invoke more constitutional 
safeguards than aliens outside the territory, and (2) courts review- 
ing deportation orders should examine procedural due process 
questions more closely than substantive immigration rules.” 

Taken together, these four foundational immigration law 
cases suggested constitutional objections by foreigners outside the 
United States would not be successful, but foreigners inside the 
United States might have some success in challenging deportation 
orders.” We have seen how the Court, drawing on Vattel, estab- 
lished the federal government’s immigration power by declaring 
it to be “inherent in sovereignty.” The right to exclude foreigners 
was simply assumed to be crucial to the self-preservation of states. 
Yet, neither the Court nor the key theorist cited by the Court 
provides a compelling justification for the state’s right to control 
immigration. 

Vattel himself viewed territorial sovereignty as analogous to 
private property, but what he says is more metaphorical than 
adequate to the task of justifying territorial sovereignty. While he 
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distinguishes between the concepts of sovereign rule (empire) and 
ownership (domain) of the national territory, he tends to empha- 
size their interrelatedness. He defines the concepts in the follow- 
ing way: 


1. The domain, by virtue of which the nation alone may use this 
country for the supply of its necessities, may dispose of it 
as it thinks proper, and derive from it every advantage it is 
capable of yielding. 

2. The empire, or the right of sovereign command, by which the 
nauon directs and regulates at its pleasure every thing that 
passes in the country. (1.204) 


Vattel also emphasizes the connection between ownership and 
sovereignty in discussing how a nation comes to acquire sover- 
eignty: “When a nation takes possession of a country to which no 
prior owner can lay claim, it is considered as acquiring the empire or 
sovereignty of it, at the same time with the domain... . The whole 
space over which a nation extends its government, becomes the 
seat of its jurisdiction, and is called its terntory” (1.205). A nation 
may acquire sovereignty by another route: “a number of free fami- 
lies” who were “previously in possession of the domain” may “unite 
for the purpose of forming a nation or state” and thereby “acquire 
the sovereignty over the whole country they inhabit” (1.206). 
Thereafter, although different types of property (private, com- 
mon, joint) may be legally established within the national territory, 
the nation continues to enjoy a kind of ownership not only over 
the land but also over everything within its territory that is “suscep- 
tible of ownership,” including goods to which private individuals 
hold legal title (1.235). 

Vattel’s blurring of ownership and sovereignty must be under- 
stood in historical context. While political rule and property 
ownership were distinguished for some purposes by the Roman 
law terms imperium and dominium, the latter term also connoted 
rule, especially in medieval usage, that was retained in the Eng- 
lish word “dominions” and the technical use of dominium in juris- 
prudence to denote the territorial dimension of sovereignty. 
While property came to be thought of as private and thus devoid 
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of public authority, ownership of certain property carried with it 
the franchise until modern times. And because the state’s sover- 
eign authority extended not only over people but also over land, 
conceptions of sovereignty continued to include attributes of 
ownership in addition to jurisdiction and legislation. As Whelan 
observes, in the seventeenth and eighteenth centuries, although 
the two terms are distinguished, there is a substantial amount of 
conceptual overlap, usually to the advantage of absolutist and pat- 
rimonial theories, which in one way or another portray the ruler as 
not only the sovereign but also the owner of his country.*” 

How, then, might we understand Vattel’s emphasis on the con- 
nection between sovereignty and “public ownership of a country” 
if not for the reason of defending absolutist and patrimonial theo- 
ries, which he explicitly rejected? One reason for emphasizing the 
connection is that sovereign power includes some specific powers 
that appear to be derived from the nation’s collective ownership of 
the goods in its territory (e.g., the power of eminent domain and 
the power of taxation). Second, it supports Vattel’s derivation of 
the state’s nght to exclude aliens from the state’s nght of ownership of 
the country: 


Since the lord of the territory may, whenever he thinks proper, for- 
bid its being entered, he has no doubt a power to annex what con- 
ditions he pleased to the permission to enter. This . . . is a conse- 
quence of the right of domain. Can it be necessary to add, that the 
owner of the territory ought in this instance to respect the duties of 
humanity? The case is the same with all rights whatever: the propri- 
etor may use them at his discretion.”! 


Vattel’s derivation proceeds by way of analogy: just as a property 
owner can exclude others from his property, the sovereign state 
can exclude foreigners from its territory. As I will argue later, while 
metaphorically alluring, the property argument for a state’s right 
to exclude falls short as a convincing justification of the state’s 
right to control borders. I turn now to take up the question to 
which Vattel and early American immigration jurisprudence do 
not provide a satisfactory answer: What, if anything, justifies the 
modern state’s right to control immigration? 
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Il. CONTEMPORARY JUSTIFICATIONS OF A STATE'S 
RIGHT TO CONTROL IMMIGRATION 


This section examines three leading normative justifications of 
a state’s right to control immigration, based on three distinct 
grounds (1) cultural and national identity, (2) freedom of associa- 
tion, and (3) property. I discuss the limits of these arguments with 
the aim of setting the stage for an alternative justification in the 
final section of the chapter. 


A. Cultural and National Identity 


In his well-known discussion of the idea of membership, Michael 
Walzer offers a defense of the state’s right to control immigration 
based on the value of distinctive cultures and groups: 


The distinctiveness of cultures and groups depends upon closure 
and, without it, cannot be conceived as a stable feature of human 
life. If this distinctiveness is a value, as most people . . . seem to 
believe, then closure must be permitted somewhere. At some level 
of political organization, something like the sovereign state must 
take shape and claim the authority to make its own admissions pol- 
icy, to control and sometimes restrain the flow of immigrants.” 


Walzer’s argument here assumes that a central purpose of states 
is the protection of distinctive cultures and groups. Combined 
with the empirical premise that protection of distinctive cultures 
“depends upon closure,” he concludes that “something like the 
sovereign state” must form and claim the authority to make its own 
admissions policy. 

Walzer echoes Vattel in suggesting the right to control immigra- 
tion flows from state sovereignty and then moves to offer a justifi- 
cation of this right in terms of cultural preservation: 


Admission and exclusion are at the core of communal independence. 
They suggest the deepest meaning of self-determination. Without 
them, there could not be communities of character, historically stable, 
ongoing associations of men and women with some special commit- 
ment to one another and some special sense of their common life. 
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For Walzer, the normative ground for a state’s right to control 
immigration is the preservation of a distinctive communal iden- 
tity. As for the extent of this right, Walzer recognizes that self- 
determination is “not absolute”: it is subject “both to internal deci- 
sions by the members themselves” and to “the external principle 
of mutual aid.” If we look at Walzer’s discussion of particular 
examples, the constraints on the state’s right to exclude appear to 
be quite weak. The right of nations to cultural self-determination 
is taken to be consistent with the “White Australia” policy in which 
the Australian government imposed racial restrictions in its immi- 
gration policy.” It is not surprising that an account of state sov- 
ereignty based on preserving the “distinctiveness of cultures and 
groups” would include racial exclusion in light of the historical 
salience of race to national identity. 

Political theorist David Miller has developed the cultural argu- 
ment for a state’s right to control borders in more explicitly nation- 
alist terms focusing on language and what he calls “public cul- 
ture.” Miller views the right to control immigration as part of a 
more general theory of a state’s territorial rights, which includes 
control over the land itself, resources on the land, and the move- 
ment of people and things across territorial borders. Miller takes 
the following as his starting premises: 


i. The public culture of many societies is worth preserving. 

2. Citizens of these societies have an interest in controlling “the 
way that their nation develops, including the values that are 
contained in the public culture.” 


He points to the example of Québec. The French language is a 
vital part of Québécois culture and identity. Québécois citizens 
have good reason to “differentiate sharply among prospective 
immigrants between those who speak the national language and 
those who don’t.” Miller leaves open how restrictive an immigra- 
tion policy has to be in order to maintain “cultural continuity”; it 
will depend on “the empirical question of how easy or difficult it is 
to create a symbiosis between the existing public culture and the 
new cultural values of the immigrants.”*’ 

On the nationalist account, a state’s right to control immigra- 
tion is the collective right of nations with deep ties to the territory. 
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There are at least two ways that proponents of such a view have 
conceived of the relationship between the nation and territory. 
The first is an argument about national identity. Territory is taken 
to be central to the development of national identity. On Miller’s 
account, there is a two-way interaction between a state’s territory 
and the culture of the people who live on it. On the one hand, the 
culture adapts to the territory: whether the climate is hot or cold 
or whether the territory landlocked or open to the sea will encour- 
age the development of certain customs and discourage others. 
On the other hand, the territory itself will be shaped and reshaped 
according to the “cultural priorities” of the people as they make 
their lives upon the land. Their “transformation” of the land may 
not be intentional or coordinated, but it nonetheless reflects their 
“cultural values.” Through living on and shaping the land, the peo- 
ple endow it “with meaning by virtue of significant events that have 
occurred there, monuments that have been built, poems, novels, 
and paintings that capture particular places or types of landscape’; 
the inhabitants of a land come to attach value to living in a place 
that is rich in historical meaning.* The philosopher Chaim Gans 
makes a similar claim: the fact that a territory is “of primary impor- 
tance in forming the historical identity of the group” is considered 
“a strong enough reason for the purposes of determining sover- 
eignty over it.”*” 

A second way that proponents of the nationalist account of 
territorial rights have connected nations and territory is a quasi- 
Lockean argument about Jabor. It is not only in virtue of mixing 
my labor with the land but also in virtue of my adding value by 
laboring on a piece of land that I come to have a legitimate claim 
of ownership over it. In Locke’s well-known formulation: 


The labor of his body, and the work of his hands, we may say, are 
properly his. Whatsoever then he removes out of the state that 
nature hath provided, and left it in, he hath mixed his labor with, 
and joined to it something that is his own, and thereby makes it 
his property... . {I]t is labor indeed that puts the difference of value on 
every thing.” 

On Locke’s account, labor is the ground for private property 
rights. Building on Locke’s labor theory of value, Tamar Meisels 
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has developed a nationalist theory of territorial rights based on the 
concept of “settlement.” Settlement refers not only to the physical 
presence of individuals on a piece of land but also to “the exis- 
tence of a permanent physical infrastructure,” which members 
of the nation have constructed. Sometimes such settlements are 
built in a conscious, premeditated manner, but more often than 
not they “simply evolve over time” as individuals or members of 
particular groups settle in a given place.*! Similarly, Miller argues 
that as the members of the nation “transform” the land, thereby 
adding value to it, “the nation as a whole has a legitimate claim to 
the enhanced value that the territory now has.”* 

It is important to note that Meisels’s and Miller’s arguments are 
quasi-Lockean. While they are inspired by Locke’s labor theory 
of value, their appeal to Lockean principles is more metaphori- 
cal than literal.** What is crucial to the nationalist justification is 
the expressive element reflected in claims of “settlkement” (Meisels) 
or “transformation” (Miller). Acts of setthement/transforma- 
tion express a particular national identity. By working the land, 
members of a nation are not simply adding value to it; they are, 
as Meisels puts it, “shaping the territory so as to coincide with a 
particular way of life.” For example, nations must “choose between 
various modes of architecture and forms of agriculture,” as well 
as “whether to industrialize, and, if so, to what extent and in 
what fields” and “whether to build churches or synagogues or 
mosques.”** The enhanced value cannot be separated from the ter- 
ritory itself. Because the value added by the labor of the nation 
is, in Miller’s words, “embodied in cultivated fields, buildings, roads, 
waterways, and all the rest,” there is no way for the nation to retain 
that enhanced value without also retaining the territory. Thus, 
the case for a nation’s right over the relevant territory is “straight- 
forward”: such a right “gives members of the nation continuing 
access to places that are especially significant to them, and it allows 
choices to be made over how these sites are to be protected and 
managed.”” 

Nationalist arguments for a state’s right to control immigration 
suffer from at least four problems. First, they fail to account for 
the right of collective ownership, which is crucial for the nationalist 
account to go through. The labor of “settlement” and the work of 
“transformation” of the land are performed by individuals, not by 
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“the nation.” So why should the collective entity of “the nation” 
gain property rights over the territory and not the particular indi- 
viduals who actually performed the labor? 

Second, why is settkement alone a morally sufficient ground for 
private property rights and rights of territorial jurisdiction? The 
Lockean view is that productive use of land is what generates legiti- 
mate entitlements to land. Locke himself famously suggested that 
“nine tenths... may... ninety-nine hundredths” of the value of 
“the products of the earth useful to the life of man” is the result 
of human labor, and value-enhancing labor upon previously 
unowned land grounds a legitimate entitlement to it.*° Miller and 
Meisels adopt this Lockean view in suggesting that members of the 
nation enhance the value of the land they work and build upon. 
But why should such acts entitle one to exclusive ownership of the 
land and not simply partial ownership proportional to the value 
one has added? The more basic question is why productive use of 
the land and other resources should be the sole or primary basis 
for generating rights to property and territorial jurisdiction. 

A related third weakness of the quasi-Lockean “setthement” 
argument is its suggestion that any group that transforms the land 
is entitled to territorial control, including over territory that an 
existing state already claims territorial rights over. For example, if 
Korean immigrants in Los Angeles construct houses, restaurants, 
and monuments expressing their particular culture and call it Lit- 
tle Korea, do they thereby acquire territorial rights over that piece 
of Los Angeles? Many of us would say that while Korean Americans 
have a legitimate claim to private property rights over the fruits 
of their labor, they do not have territorial rights over the parts 
of Los Angeles they have worked. The nationalist might respond 
that immigrants reside and labor in the national territory with the 
existing nation’s consent, and under the terms of that contract, 
their labor grounds a claim to some property rights but not ter- 
ritorial rights over the land they work. To make this response, how- 
ever, nationalists would have to prioritize consent over the role of 
value-enhancing labor in establishing a claim to territorial control. 

Finally, Meisels and Miller do not explain why labor confers 
rights of territorial jurisdiction over an entire territory rather than 
simply rights of private property. Imagine that a group of people 
settle in an uninhabited part of Oregon and build houses, schools, 
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and places of worship as well as till fields and plant crops. Could 
they then declare that they have rights of territorial jurisdiction 
over Oregon? We tend not to think of unoccupied land within the 
borders of an existing state as ferra nullius. Accounts based on cur- 
rent settlement would permit these occupiers to stay and even give 
them exclusive rights to determine the political destiny of the land 
they've occupied. As Anna Stilz has argued, if the only rationale for 
the acquisition of jurisdictional rights is that land has been labored 
upon, the state cannot have jurisdiction over undeveloped areas.” 
We need a way to distinguish property rights in the strict sense (the 
right to control, use, and benefit from a particular resource) and 
nights of jurisdiction (the right to make first-order rules that define 
property rights and other rights and to interpret and enforce 
those rules, as well as second-order rules about who holds juris- 
diction over what persons and resources). As Allen Buchanan has 
argued, a compelling theory of territorial rights and boundaries 
must distinguish between (1) jurisdictional authority (the right to 
make, adjudicate, and enforce legal rules within a domain), (2) 
metajurisdictional authority (the right to create and alter jurisdic- 
tions, including geographic jurisdictions), and (3) property rights 
of individuals and groups within jurisdictions. I will return to 
the property rights versus jurisdictional rights distinction later in 
examining attempts to ground the state’s right to control immigra- 
tion in more literal interpretations of Locke’s theory of property. 


B. Freedom of Association 


Some have defended the state’s right to control immigration by 
appealing to the value of freedom of association. Christopher 
Heath Wellman makes such a case, beginning with the premise: 


1. Legitimate states are entitled to political self-determination. 


While he does not provide a defense of the principle of politi- 
cal self-determination, he emphasizes that the right of self- 
determination is owed to a group of people not merely in virtue of 
their standing as autonomous individuals but also in virtue of their 
special group role or standing. For example, it would be wrong for 
Sweden to forcibly annex Norway not only because doing so fails to 
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respect the individual autonomy of Norwegians but also because it 
fails to respect their special standing as Norwegian citizens: “their 
collective achievement of maintaining a political institution that 
adequately protects the human rights of all Norwegians.”” I will 
return to the importance of self-determination for a defense of the 
state’s right to control borders in the final section of the chapter. 

Wellman’s defense of a state’s right to control borders rests on 
two additional premises: 


2. Freedom of association is an integral component of self- 
determination. 

3. Freedom of association includes not only the right to 
associate but also the right to dissociate. 


The premise that freedom of association is a key part of self- 
determination is reflected in “the widespread conviction that each 
of us enjoys a privileged position of moral dominion over our self- 
regarding affairs, a position which entitles us to freedom of associ- 
ation.” Wellman argues that freedom of association includes both 
the right to include and the right to exclude potential associates, 
quoting Stuart White’s discussion of freedom of association: “With 
the freedom to associate, however, there comes the freedom to 
refuse association. When a group of people gets together to form 
an association of some kind (e.g., a religious association, a trade 
union, a sports club), they will frequently wish to exclude some 
people from joining their association. What makes it their associa- 
tion, serving their purposes, is that they can exercise this ‘right to 
exclude.’”’' White’s discussion centers on intimate and religious 
associations within one political society. 

Wellman’s innovation is to extend the value of freedom of asso- 
ciation to the state itself, arguing by way of analogy with small-scale 
associations. We would vehemently object if a government agency 
were to force an individual to marry another against her will. Simi- 
larly, we would object if a golf club were forced to admit members 
against its will. He concludes: 


Just as an individual may permissibly choose whom (if anyone) to 
marry, and a golf club may choose whom (if anyone) to admit as 
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new members, a group of fellow citizens is entitled to determine 
whom (if anyone) to admit into their country.” 


For the very same reason an individual can reject a suitor, citizens 
of a legitimate state can reject foreigners who seek to enter. Citi- 
zens have the presumptive right, Wellman argues, to “close doors 
to all potential immigrants, even refugees desperately seeking asy- 
lum from incompetent or corrupt political regimes that are either 
unable or unwilling to protect their citizens’ basic moral rights.” 
Insofar as Wellman’s argument relies on an analogy with mar- 
riage, religious groups, and golf clubs, it is unconvincing. First, his 
analogy runs together crucial differences between these associa- 
tions and the political community. The latter is not an intimate or 
small-scale association. I do not share a home, a place of worship, 
or a sports club with all my compatriots. A political community is 
typically large enough that I need not have intimate or regular 
contact with citizens I do not know. Wellman acknowledges that 
our interest in not being forced into association with others applies 
most clearly in the case of intimate associations, but he maintains 
that this objection does not defeat the presumptive right of free 
association of large-scale associations, such as the state. To make 
his case, Wellman draws on White’s discussion of intimate and 
religious associations, but on closer inspection, we see that what is 
at stake for intimate and religious associations is unique to those 
associations and does not apply to the political community: 


If the formation of a specific association is essential to the indi- 
vidual’s ability to exercise properly his/her liberties of conscience and 
expression, or to his/her ability to form intimate attachments, then 
exclusion rules which are genuinely necessary to protect the asso- 
ciation’s primary purposes have an especially strong presumption 
of legitimacy.” 


The case for freedom of association rests in part on the nature of 
the association’s purpose. We respect freedom of association in the 
marital context because of the intimate purpose of such associa- 
tions, and we respect freedom of association in the religious con- 
text on account of the expressive purpose of such associations. But 
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the liberal state is not an intimate association, nor is it straightfor- 
wardly an expressive association. As Sarah Fine has argued, while 
the liberal state is committed to certain values (e.g., toleration, 
equality before the law, and individual liberty), there is reason- 
able disagreement about the basic list and ranking of such values.” 
Even if there were consensus on a list and ranking, adherence to 
such values is not sufficient to suggest that the state is an expressive 
association of the kind religious associations are—namely, associa- 
tions committed to and expressive of comprehensive religious and 
moral doctrines. 

Wellman acknowledges that freedom of association for groups 
that are “intimate or related to liberty of conscience and expres- 
sion” is especially valuable, but he argues that freedom of associa- 
tion should not be restricted to these contexts. To make his case, 
he offers another analogy, this time between the golf club and the 
state: 


If no one doubts that golf clubs have a presumptive right to exclude 
others, then there seems no reason to suspect that a group of citi- 
zens cannot also have the right to freedom of association, even if 
control over membership in a country is not nearly as significant as 
control regarding one’s spouse.” 


But the political community is distinct from a golf club in at least 
two morally important respects. First, the state is not a voluntary 
association. Most of us live and die in the countries we are born cit- 
izens of. This lack of voluntariness to political membership raises 
the stakes of membership. Exclusion from a particular state can 
be hugely consequential in a way that exclusion from a golf club 
typically is not.°’ Outsiders have significant interests in becom- 
ing members, and exclusion brings high costs (and not just costs 
associated with expressive or intimate purposes) to nonmembers. 
Another reason that a state is different from a golf club is that 
states don’t exist in a competitive environment conducive to mar- 
ket entrants. If a golf club refuses to admit me, I can form my own 
or join another. If a state refuses to admit me, I can neither form 
my own nor easily join another. 

In light of these crucial disanalogies between the state and 
small-scale associations such as marriage, religious groups, and 
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golf clubs, the burden rests on proponents of the free association 
argument to elaborate why freedom of association remains so fun- 
damental for states even if citizens will typically never have any- 
thing approaching face-to-face relations with the vast majority of 
her compatriots. Wellman suggests two reasons. First, the sheer size 
of the group dramatically shapes the experience of being a mem- 
ber. For example, as a private golf club increases its membership, 
there will be more wear and tear on the golf course. Similarly, as 
a political state increases the number of new members, citizens’ 
lives will be affected by population density. This concern about 
“wear and tear” associated with increased membership depends on 
empirical considerations, and it does not deliver a principled justi- 
fication for a state’s right to control its own borders. 

A second reason has to do with the power to shape the associa- 
tion’s future. Control over rules of admission and membership are 
significant in part because new members will subsequently have a 
say in how the association is organized. Members have a say not 
only in determining future membership but also in determining 
the future course of the association more generally, including 
decisions about “the host state’s cultural make-up, the way its econ- 
omy functions, and/or how its political system operates.” Wellman 
emphasizes that it is this connection between a group’s member- 
ship and its future direction that underscores why freedom of asso- 
ciation is “such an integral component of self-determination.””* 
Wellman’s point about the state’s “cultural make-up” brings him 
remarkably close to Walzer’s and Miller’s views, which I find 
unpersuasive for reasons discussed earlier. Wellman is on to some- 
thing when he raises the future direction of how the political sys- 
tem operates, but I think developing this point requires elaborat- 
ing the connection between self-determination and democracy. 
A democratic association is a distinctive type of association, and 
I believe a more compelling case for the state’s right to control 
borders can be found by examining the conditions of democratic 
association. 

A second major weakness of Wellman’s argument is the absence 
of any explicit justification for the state’s jurisdictional rights over 
its territory of which the right to control immigration is a part. He 
blurs together the right to exclude those who want to be admitted 
to citizenship or political membership and the right to exclude those 
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who want to be admitted to the state’s territory. But there are dis- 
tinctive considerations that apply to justifying the state’s right to 
control the movement of people into and within its territory. Con- 
sider again the case of golf clubs. Assuming a golf club has the 
right of ownership over a parcel of land, club members have not 
only the presumptive right to exclude outsiders from admission 
to club membership but also the right to exclude outsiders from 
entering and using the club’s property. Club members, as joint 
owners of the club, have the right to control club property. Well- 
man implies a similar ownership-based account of territorial rights 
of the political community when he says: “My right to freedom of 
movement does not entitle me to enter your house without your 
permission . . . so why think this right gives me a valid claim to 
enter a foreign country without that country’s permission?” Just 
as an individual property owner is entitled to exclude outsiders 
from his house, members of a country are entitled to exclude out- 
siders from entering the country. Wellman’s analogy runs together 
two types of rights that need to be distinguished, private property 
rights and rights of territorial jurisdiction.” Territorial rights are 
distinctive to states, and analogies with private property rights do 
not get us very far. 


C. Property 


Another defense of the state’s right to control immigration appeals 
to the concept of property. These arguments draw literally rather 
than metaphorically upon Locke’s theory of property and political 
authority. We can distinguish individualist and collectivist Lockean 
theories of territorial rights. 

Consider first the individualist Lockean account. According to 
Locke’s well-known theory of property, the right to private prop- 
erty is viewed as a natural, prepolitical right. Locke begins from 
the theological premise that God gave the earth to humankind in 
common and argues that individuals come to hold private prop- 
erty rights in particular parcels of land in virtue of mixing their 
labor with and adding value to that land.°' How does he move 
from a group of individuals with a natural right of private property 
over parcels of land to the collective entity of the state with territo- 
rial rights over land and people? The answer is Locke’s theory of 
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the social contract: individual property owners make a voluntary 
agreement with one another in order to form a state with territo- 
rial jurisdiction. It is on the basis of voluntary consent that individ- 
ual property owners give up their rights of jurisdiction over their 
property to the state. It is worth quoting Locke at length here: 


Every man, when he at first incorporates himself into any common- 
wealth, he, by uniting himself thereunto, annexed also, and submits 
to the community, those possessions, which he has, or shall acquire, 
that do not already belong to any other government: for it would 
be a direct contradiction, for any one to enter into society with oth- 
ers for the securing and regulating of property; and yet to suppose 
his land, whose property is to be regulated by the laws of the soci- 
ety, should be exempt from the jurisdiction of that government, to 
which he himself, the proprietor of the land, is a subject. By the 
same act therefore, whereby any one unites his person, which was 
before free, to any commonwealth, by the same he unites his pos- 
sessions, which were before free, to it also; and they become, both of 
them, person and possession, subject to the government and dominion of thai 
common-wealth, as long as it hath a being.” 


Individual property owners not only enter into an agreement about 
the control and use of their respective bundles of property but also 
enter into a contract to transfer to the state juwrsdictional rights con- 
tained in their bundle of property rights, including rights of law- 
making, enforcement, and adjudication of disputes. On Locke’s 
account, the state’s jurisdictional rights are derived from individu- 
als’ prepolitical property rights by way of their free consent. 

There are several problems with the individualistic Lockean 
account. First, on the Lockean account, a piece of land can 
become subject to the state’s authority only via the consent of indi- 
vidual property owners, but some individuals occupying a state’s 
territory have not consented to its authority. There will be pock- 
ets of anarchists who have actively refused consent to the state’s 
authority, yet continuity of territorial jurisdiction is necessary for 
the uniform application of the law, which in turn is necessary for 
government to fulfill its aims. 

The way Lockeans have dealt with this problem is to assume 
either that jurisdiction is already continuous or that there are 
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strong incentives for anarchists to submit to the state’s authority. 
Robert Nozick famously adopted the second move, a move that is 
ultimately unpersuasive: 


We have discharged our task of explaining how a state would arise 
from a state of nature without anyone’s rights being violated. The 
moral objections of the individualist anarchist to the minimal state 
are overcome. It is not an unjust imposition of a monopoly; the 
de facto monopoly grows by an invisible-hand process and by mor- 
ally permissible means, without anyone’s rights being violated and 
without any claims being made to a special right that others do not 
possess." 


How exactly does this work? The anarchist’s objection is that the 
state’s claim to a monopoly on the use of force within the state’s 
territory violates her rights not only because the state claims to 
be the exclusive holder of the right to punish and exact repara- 
tions but also because it forces her to pay for protection that she 
would rather provide herself. Nozick maintains that anarchists 
(whom he also calls “independents”) can be compelled to join 
the state voluntarily in exchange for adequate compensation for 
the loss of utility they experience by having to join. Adopting the 
concept of compensation from welfare economics, he argues that 
taking autonomy away from the independents is justified by giving 
security to those who voluntarily joined the state. The appropriate 
price of compensation is the amount that would return indepen- 
dents’ utility to what it was before they were compelled to join, 
but rather than asking independents to determine the price them- 
selves, the state would determine a fair price by some other pro- 
cess, based on interpersonal comparisons and trade-offs between 
the needs of independents and the needs of everyone else.” But 
this move is vulnerable to the very objection Nozick makes against 
utilitarianism: it fails to take the rights of each and every individual 
seriously. Nozick’s claim that individuals who initially refuse to give 
their consent to the state can be compelled to join the state for 
some adequate state-determined compensation fails to respect the 
rights of the independents. 

A second problem with individualistic Lockean accounts of a 
state’s territorial rights is that they assume a piece of land, once 
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subjected to the state’s authority, is perpetually subjected. Individu- 
als give up not only their jurisdictional authority (the right to make, 
enforce, and adjudicate legal rules within a domain) but also their 
metajunisdictional authority (the right to create or alter jurisdic- 
tions, including geographic jurisdictions). While it is the original 
parties to the social contract who give up both types of rights, the 
agreement is taken to be binding on all future generations. But 
this assumption is at odds with Locke’s own claim that individuals 
are by nature “all equal and independent.” 

Hillel Steiner has taken Locke’s “all equal and independent” 
claim very seriously, arguing that individuals do indeed retain 
metajurisdictional authority and thereby have the right to exit the 
state with their property whenever they wish. As he puts it, “Pre- 
cisely because a nation’s territory is legitimately composed of the 
real estate of its members, the decision of any of them to resign 
that membership and, as it were, to take their real estate with them 
is a decision that must be respected.”*’ The problem, of course, is 
that Steiner’s solution requires us to abandon any conception of 
territorial rights as securing stable borders within which a state has 
a legitimate monopoly on the use of force and the right to estab- 
lish justice.“* One might reject Steiner’s approach and instead 
interpret Locke as saying that a social contract that does not bind 
future generations would fail to live up to the primary purpose for 
which the political community was created: “for their comfortable, 
safe, and peaceable living one amongst another, in a secure enjoy- 
ment of their properties.” If each new member of every genera- 
tion could secede if she wanted to, the political community could 
not last. Yet, if we take seriously Locke’s insistence on the equal 
freedom of each individual, it is hard not to conclude that the 
(individualist) Lockean account of territorial rights fails to pro- 
vide convincing reasons for believing a state’s rights of jurisdiction 
trump an individual’s right to equal freedom. 

These difficulties with individualist Lockean accounts get at a 
deeper problem. In attempting to derive a state’s territorial rights 
from individual property rights, they conflate private property 
rights with jurisdictional rights. Like the quasi-Lockean national- 
ist theories, individualist Lockean theories jump from the rights 
generally conferred by property ownership to the much wider set 
of jurisdictional and metajurisdictional rights claimed by states. 
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Take the example of my backyard. Because | own my backyard, I 
can exclude people from entering it, but my property ownership 
is insufficient to determine who has the right to make the rules 
governing my backyard as well as yours. 

Does a collectivist Lockean theory of territorial rights fare bet- 
ter? While the Lockean argument for territorial rights has typically 
been understood as an argument about private property rights, 
Cara Nine argues that there is no reason that a more direct Lock- 
ean argument for territorial rights cannot also be made. Her strat- 
egy is to argue by analogy between an individual’s property rights 
and a state’s territorial rights: the state acquires territorial rights in 
the same way that individuals acquire property rights. The theory 
is “collectivist” because it claims that the collective entity of the 
state can directly acquire rights to land without prior reference to 
property rights or individual consent. On Nine’s account, an agent 
has a right to land if (1) it is capable of changing the land, thereby 
creating a relationship with it, and (2) the relationship is morally 
valuable in terms of the Lockean principles of liberty, desert, and 
efficiency. The relevant agent in her account of territorial rights is 
the state, not individual citizens or the nation. 

Not just any act upon the land will do; only morally valuable 
acts upon the land generate a legitimate right to it. Nine empha- 
sizes the state’s morally valuable role in making, interpreting, and 
enforcing property law, which is integral to determining how land 
is developed, and its role in establishing and maintaining mar- 
kets, which create value in land and products deriving from the 
land. The state’s territorial rights are justified for the same reason 
a person’s property rights are: “because, on Lockean arguments, 
they help to realize the values of liberty, desert and efficiency.” 
First, a system of state territorial rights is “the best way to protect 
and promote liberty,” since individual liberty requires “a physical 
space where the people’s values can be brought to bear.” The state 
also has a moral claim to the land based on the principle of desert 
because the state is “a unique and significant author of the land’s 
value.” Finally, a state system of territorial rights can make most 
efficient use of the land.”! 

Ryan Pevnick also adopts a collectivist Lockean approach 
with an explicit focus on the issue of immigration. In contrast to 
Nine’s argument by direct analogy, Pevnick adopts a very broad 
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conception of property that he takes as encompassing both pri- 
vate property rights and territorial rights. He begins with the idea 
of self-determination, arguing that the right of a group to be self- 
determining can be justified by reference to “the group’s ownership 
of goods produced through the labor and contribution of mem- 
bers.” He calls this the “associative ownership” view. Pevnick takes 
the basic Lockean intuition—that we are entitled to the fruits of 
our labor so long as it does not harm others—to explain why we 
would allow a voluntary association to make its own decision about 
its future. Members of the association have produced something 
that would not have existed but for their labor, and this justifies 
members’ claim to make decisions about the future of the associa- 
tion, including whom to admit as future members.” 

By adopting a broad conception of property, Pevnick seeks to 
show that the Lockean intuition underlying an individual’s or a 
voluntary association’s claims to ownership can be extended to 
states, even though the latter are nonvoluntary, intergenerational 
associations. People are born into particular states and simply find 
themselves subject to the coercive power of the state in whose ter- 
ritory they happen to reside. Pevnick, nonetheless, maintains the 
plausibility of viewing citizens as “joint owners” of state institutions, 
analogous to owners of the family farm: 


Like the family farm, the construction of state institutions is a his- 
torical project that extends across generations and into which indi- 
viduals are born. Just as the value of a farm very largely comes from 
the improvements made on it, so too the value of membership in a 
state is very largely a result of the labor and investment of the community. 
The citizenry raises resources through taxation and invests those 
resources in valuable public goods: basic infrastructure, defense, 
the establishment and maintenance of an effective market, a system 
of education, and the like . . . these are goods that only exist as a 
result of the labor and investment of community members.” 


In contrast to Nine, Pevnick argues it is the labor of individuals in 
their role as citizens, not simply “the state,” that grounds the claim of 
joint ownership over public institutions. Like Miller and Meisels, 
Pevnick invokes Locke’s labor theory of value to ground a state’s 
territorial rights, but he differs from them in steering clear of the 
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idea of the nation in favor of individual citizens. In virtue of their 
aggregate labor, individual citizens help to create and maintain 
public goods and institutions, thereby gaining a right of joint own- 
ership. Pevnick takes this ownership claim as grounding a claim 
to “at least some discretion in making future decisions about how 
those resources will be used,” including whether and to whom the 
good of membership will be given in the future.” 

Anticipating the objection that his “associative ownership” view 
of a state’s right to control immigration blurs together rights of 
territorial jurisdiction and rights of private property, Pevnick 
acknowledges that we cannot understand the state’s territorial 
jurisdiction as a kind of private property strictly construed. He 
defines “jurisdiction” as the authority to administer a system of 
rights, including private property rights, within a given territory, 
yet he maintains that jurisdiction can still be understood as a claim 
about property wrt large. Following Jeremy Waldron, he defines 
“property” or “ownership” as a general term for “rules that gov- 
ern people’s access to and control of things,” such as land, natural 
resources, the means of production, and manufactured goods, as 
well as (for some) ideas, inventions, and other intellectual prod- 
ucts. So when he calls someone an “owner” of a resource, he is 
simply saying that she has some bundle of rights over it, and the 
task is to elaborate the nature of those rights. Pevnick concludes 
that we should view jurisdiction as a kind of collective property: “The 
community as a whole determines how important resources are to 
be used. These determinations are made on the basis of the social 
interest through mechanisms of collective decision-making— 
anything from a leisurely debate among the elders of a tribe to the 
forming and implementing of a Soviet-style ‘Five-Year Plan.’”” 

There are several major difficulties with Pevnick’s and Nine’s 
collectivist Lockean accounts. First, they blur together private 
property rights and jurisdictional rights, a point I have already 
belabored. The second problem has to do with the relationship 
between the collective entity of “the state” and individual members 
or “owners.” Why should the collective entity of the state gain juris- 
dictional rights over the territory and not the particular individu- 
als who actually performed the labor as agents of the state? How 
do we get from an aggregation of individual property owners to 
the collective entity with jurisdictional rights, if not by requiring 
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the consent of individual members or by making certain meta- 
physical assumptions about the nature of the state? For example, 
in considering the implications of “associative ownership” for 
long-term unauthorized migrants, Pevnick implicitly relies on the 
role of consent. A person’s contributions to the maintenance of 
public institutions are not enough; the consent of existing mem- 
bers seems to be necessary. As he puts it, “In the case of illegal 
immigrants, by entering the country illicitly such individuals took 
their place in their community without the consent of the citi- 
zenry.” While he acknowledges that unauthorized migrants make 
contributions through working and paying taxes, he contends that 
citizens have no obligation “to pass ownership of their institutions 
to illegal immigrants” because the migrants have “put themselves 
in this situation without the consent of the citizenry.”’® Pevnick’s 
reliance on consent in the treatment of unauthorized migrants 
reveals that there is more to the claim about self-determination 
than simply claims about ownership through value-enhancing 
labor and fair exchange. By viewing claims of jurisdiction as a kind 
of property claim, Pevnick’s account obfuscates what is distinctive 
about territorial jurisdiction. 

Third, Pevnick does well to draw on the idea of self- 
determination, but his ownership account leaves unanswered 
important questions about the nature of self-determination. He 
views the right to self-determination as the right to democratic self- 
determination: the right of individual members to have an equal 
say in the making of the laws to which they are subject. Pevnick 
relies on an analogy between the state and voluntary associations, 
but voluntary associations rely on a range of decision-making pro- 
cedures. For example, a student group or the Rotary Club may 
make decisions democratically, but a religious organization or a 
business may concentrate decision-making power in the hands 
of one or a few. This suggests that collective ownership claims of 
members support a right to self-determination that is consistent 
with a range of decision-making procedures, only some of which 
may be democratic. Another way of putting it is this: the fact of 
collective ownership alone cannot entail a right to democratic self- 
determination.” Our intuitions about collective ownership suggest 
that owners are entitled to some say in decisions regarding their 
collective property, but not necessarily an equal say. 
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How, then, do the collective ownership claims of citizens gener- 
ate a specific right to democratic self-determination? Pevnick might 
reply that the ownership claims of citizens over public institutions 
they have built are special and thus give citizens a right of demo- 
cratic self-determination, but this begs the question of how that 
right is to be justified. 


Ill. THe VALUE OF SELF-DETERMINATION 
AND A DEMOCRATIC JUSTIFICATION 


Another way to justify the state’s right to control immigration is as 
part of a more general right of democratic self-determination of a 
people. The idea of self-determination stands for the proposition 
that members of a collective have a pro tanto right to make their 
own decisions about the policies promulgated in their name. Self- 
determination is a claim about self-rule. I briefly examine different 
accounts of the idea of self-determination to set the stage for a 
democratic justification of a state’s right to control immigration. 

First, on a holistic account of self-determination, states are said 
to have the right of self-determination because states, like persons, 
are moral entities with the capacity to realize their nature in the 
pursuit of ends. As discussed earlier, this view is reflected in Wolff 
and Vattel’s arguments for the nonintervention principle in inter- 
national law, which is based on an analogy between individuals 
and nations: 


Nations are regarded as individual free persons living in a state of 
nature. ... Since by nature all nations are equal, since moreover all 
men are equal in a moral sense whose rights and obligations are the 
same; the rights and obligations of all nations are also by nature the 
same.” 


The problem here is that states qua states do not think or act in 
pursuit of ends. Only individual people (or perhaps all sentient 
beings) think or act, either alone or in groups.” Much more needs 
to be said about the idea of the state as a moral entity before this 
view can be persuasive. 

A second way of approaching a state’s right to self-determination 
is in terms of individual consent. As Walzer suggests, “The rights of 
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states rest on the consent of their members. . . . [G]iven a gen- 
uine ‘contract’ it makes sense to say that the territorial integrity 
and political sovereignty can be defended in exactly the same 
way as individual life and liberty.”*® If one adopts a contractarian 
approach, the state’s right to self-determination comes to rest on 
the autonomy of individuals—in particular, the freedom to associ- 
ate with others in the pursuit of collective ends. As Charles Beitz 
puts it, “The liberty of states is a consequence of the liberty of per- 
sons to associate.”*' As we saw in discussing Wellman’s defense of 
the state’s right to control immigration, the familiar problem is 
that there are few, if any, governments that are genuinely free asso- 
ciations, constituted by the actual consent of all citizens. Indeed, 
only a small subset of citizens, including immigrants who become 
naturalized citizens, have actually given their consent. As numer- 
ous critics have argued, territorial states are not voluntary asso- 
ciations. People do not freely create, join, and exit them. Most 
of the world’s people (roughly 97 percent) live out their lives in 
the countries they happened to be born citizens of. One might 
respond by acknowledging that states are not free associations 
while also maintaining that state institutions derive their legiti- 
macy from periodic affirmation via elections or acts of “tacit con- 
sent.” Drawing on Locke, one might argue that by not exiting the 
territory of the state into which I was born or by not participating 
in political dissent, I tacitly consent to the state’s authority. The 
problem with this response is that state institutions define the pro- 
cesses through which consent can be expressed, and it is these very 
institutions—to which we have not consented—that stand in need 
of justification. 

A third way of understanding self-determination is as deriva- 
tive of more fundamental principles, such as principles of justice. 
Beitz calls this the idea of a “hypothetical contract”: a government 
is legitimate if it would be consented to by rational persons sub- 
ject to its rule.** The argument for respecting a state’s right to self- 
determination is that interference with this right would violate 
principles of justice that ideal, not actual, citizens would endorse 
regarding the terms of their association. On this account, we 
should respect a state’s sovereignty and refrain from interfering in 
its affairs because the state’s institutions are just, on some concep- 
tion of justice. Intervention is justified only if the state is unjust 


34 SARAH SONG 


and interference would promote the development of just domes- 
tic institutions. 

Yet, one troubling feature of this third approach is that it views 
self-determination as a mere means to justice, failing to capture 
something intuitively important about self-determination. Con- 
sider an example provided by Beitz: 


Country A is an imperial country, and area B, a territorially distinct 
area with generally accepted boundaries, is A’s colony. Since A is 
the most benevolent of all possible imperial countries, there is no 
reason to think that granting independence to B will decrease the 
amount of social injustice in B; indeed, the opposite seems more 
likely because of various political and economic complications 
inside B which we don’t need to explain. Nonetheless, the residents 
of B, in a fair and free election, overwhelmingly indicate their pref- 
erence for national independence.” 


On Beitz’s account of self-determination, which views  self- 
determination as derivatively important in terms of its contribu- 
tions to justice, country A should resist the results of the election 
and refuse to grant area B independence. Beitz responds that 
“intuitively, this seems implausible,” and yet he ultimately con- 
cludes that this response is “weaker than it may seem” because 
it “simply does not apply to many real world cases.”™ But what if 
it did? If a benevolent imperial power like country A could do a 
better job ensuring substantively just outcomes, we would have 
to oppose B’s move for independence on Beitz’s view. We need 
to account for the independent value of self-determination, even 
while recognizing that it may serve as an important component of 
justice. 

I want to suggest that self-determination is not only an element 
of justice; it is also a part of an ideal of democracy. The democratic 
principle of self-determination stands for the proposition that a 
group of people has the right to make its own decisions about 
policies made in its name. Self-determination is a claim about self- 
rule. In international law, the right of self-determination is under- 
stood as the right of a people to determine its collective politi- 
cal destiny through democratic means.” The first article of the 
UN Charter, signed in 1945, declares self-determination to be a 
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fundamental right of all peoples.*® The idea of a universal right of 
self-determination is further enunciated in the International Coy- 
enant on Civil and Political Rights, which states, “All peoples have 
the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, 
social and cultural development.”*’ 

We can build on the idea of self-determination to develop an 
alternative, democratic justification for a state’s right to control 
immigration. My argument consists of the following claims: 


1. A people/demos has the right of self-determination. 
2. The right of self-determination includes the right to con- 
trol admission and membership. 
. The demos should be bounded by the territorial boundar- 
ies of the state. 
4. Citizens of a territorial state, in virtue of their role as members 
of the (territorially defined) demos, have the right to control 
admission and membership. 


O9 


I briefly elaborate each of these claims in the following. 


A. A People/Demos Has the Right of Self-Determination 


This is the idea of popular sovereignty: that a group of people (the 
demos) ought to have independent political control over signifi- 
cant aspects of its common life. As a concept in international law, 
self-determination was seen to apply only to specific territories 
(first, the defeated European powers; later, the overseas trust ter- 
ritories and colonies) and was understood primarily as a right of 
secession. It has evolved to be understood as a right of all peoples 
to participate in democratic processes of governance.* The claim 
of self-determination need not be understood solely as a claim for 
full political independence or autonomy; it is a claim for some 
independent political control over significant aspects of its com- 
mon life. Self-determination implies an independent domain of 
political control, but it leaves open the domain of control (what 
sorts of activities and institutions the group controls), the extent 
of its control over various items in the domain, and the particular 
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political institutions by which the group exercises control over its 
domain.” 

What is the content of the right of self-determination? We can 
begin by looking to the principles and practices of international 
law. Thomas Franck suggests three components to the normative 
entitlement to democracy in international law, which already enjoy 
“a high degree of legitimacy in international law”: the right to par- 
ticipate in political processes, the right of free political expression, 
and the right to take part in “periodic and genuine elections which 
shall be taken by universal and equal suffrage and shall be held 
by secret vote or by equivalent free voting procedures.” Together 
these elements aim at “creating the opportunity for all persons to 
assume responsibility for shaping the kind of civil society in which 
they live and work.”” 

Turning to moral and political theory, a more minimalist 
interpretation of the right of self-determination says it is a right 
to some say in the making of the policies to which one is subject. 
For example, one might focus on accountability rather than equal 
rights of participation, identifying, as Buchanan does, three fea- 
tures that make up a more minimal conception of democracy: (1) 
representative majoritarian institutions for making most general 
laws “such that no competent individual is excluded from partici- 
pation,” (2) the highest government officials are accountable to 
the people by being subject to removal from office, and (3) there 
are institutionally secured freedoms of speech, association, and 
assembly, which are required for reasonably free deliberation.”' 
On a more demanding interpretation of self-determination, what 
is required are equal rights of participation in the governing pro- 
cesses. For example, Thomas Christiano defends the idea of each 
citizen having “an equal say” in determining the most fundamen- 
tal public rules.” This more demanding interpretation is required 
for an account of self-determination to count as democratic 
self-determination. 

What are the grounds of the right of democratic self- 
determination? To anticipate the objection that democratic self- 
determination is inherently incompatible with respecting individ- 
ual human rights, it is important to see that self-determination can 
be derived from the premise that all persons qua persons should 
be treated with equal concern and respect (the moral equality 
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principle). There are different views about what it is about persons 
that is to receive equal respect (e.g., whether it is the well-being/ 
good of persons or the autonomy of persons that is the proper 
object of equal consideration), which we need not settle here. The 
moral equality principle is the most common justification offered 
for basic human rights, rights whose violation poses the most seri- 
ous threat to the individual’s chances of living a decent human life. 
The familiar list of basic human rights includes the right to life, 
the right to security of the person, the right against enslavement 
and torture, and the right to resources for subsistence, among oth- 
ers. More controversially, the case can be made that respecting the 
moral equality of persons also requires recognition of the right 
to democratic governance. Equal consideration requires that all 
persons be regarded as equal participants in significant political 
decisions to which they are subject. The right to democracy is an 
important element of the institutional recognition of the equality 
of persons. 

Even if one rejects the idea of a human right to democratic gov- 
ernance, there are instrumental reasons for recognizing the right 
to democracy as a legal aspiration in international law. Democratic 
governance is of such great instrumental value for the protection 
of human rights that it ought to be required for any government 
to be considered legitimate. Evidence in support of this argument 
is Amartya Sen’s work showing famines are much less likely in 
democracies, as well as the “democratic peace” literature that sug- 
gests democracy is the most reliable form of government for secur- 
ing peace, which should lessen the violation of human rights.” 
These arguments support the case for understanding the right of 
self-determination as a right to democratic governance. 


B. The Right of Self-Determination Includes the Right to Control 
Admission and Membership 


The right of self-determination of a people is the right to indepen- 
dent political control over significant aspects of its common life. 
As Frederick Whelan puts it, “The admission of new members into 
the democratic group . . . would appear to be such a matter, one 
that could not only affect various private interests of the current 
members, but that could also, in the aggregate, affect the quality 
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of their public life and the character of their community.””* Wal- 
zer goes even further: “Admission and exclusion are at the core 
of communal independence. They suggest the deepest meaning 
of self-determination.”” I agree with the basic claim made here 
by Whelan and Walzer but part ways with Walzer on the grounds 
for self-determination. In my view, the right of self-determination 
derives not out of a concern to preserve a distinctive cultural 
identity as discussed earlier, but rather from respecting the right 
of individuals to be regarded as equal participants in significant 
political decisions to which they are bound. 


C. The Demos Should Be Bounded by the Territorial Boundaries of 
the State 


This is a controversial claim, which I have defended in another 
essay and which I can only briefly summarize here.” I begin with 
the normative requirements of democracy. A settled conviction 
about democracy is that it is rule by the people who regard one 
another as equals. What is required to meet this demand of equal 
regard? The idea of equality might enter a theory of democracy 
at different levels: at the level of normative justification and at the 
level of institutional design.”’ A more complex view of democracy 
differentiates between normative justification and the institutional 
requirements of democracy. As a matter of justification, the idea 
of equality places limits on the sorts of reasons that may be given 
to explain why we should accept one rather than another concep- 
tion of fair terms of democratic participation. It is the role of a 
theory of political equality to connect the normative justification 
with the institutional requirements of democracy. Political equality 
is a constitutive condition of democracy. Political equality requires 
protecting certain equal rights and liberties, as well as ensuring 
the equal worth of these rights and liberties by providing equal 
opportunities for political influence. 

The realization of political equality depends on the existence of 
a stable bounded demos. The modern state demarcates such a sta- 
ble demos. The boundaries of the demos are already demarcated 
according to the boundaries of state membership, but my argu- 
ment is not that we should accept the state system because it is the 
status quo. My point is that we have reasons internal to democracy 
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for bounding the demos according to the territorial boundaries of 
states. What are these democratic reasons? 

First, it is a historically contingent but morally relevant fact that 
the modern state is the primary instrument for securing the sub- 
stantive rights and freedoms constitutive of democracy. Without the state, 
individuals will disagree about what rights they have and when 
rights are violated. Even if individuals agree on what rights they 
have, some people may not respect those rights without a com- 
mon third-party enforcer. A state system of public law establishes 
a common view of the rights of individuals, and it has the coercive 
means to enforce that view. The state also provides institutions for 
adjudicating conflicts among individuals. In short, the institutions 
of the modern state serve legislative, executive, and judicial func- 
tions necessary for the creation and maintenance of the system of 
rights, including rights of participation.” 

A second reason for bounding the demos according to the 
boundaries of the territorial state has to do with solidarity. The 
state is not simply an instrument of decision making or a means 
to securing rights; it is also a key site of solidarity, trust, and par- 
ticipation. Democratic participation happens not in a vacuum but 
in relation to a rich network of institutions. Trust plays an indis- 
pensable role here. As Charles Tilly has argued, trust “consists of 
placing valued outcomes at risk of others’ malfeasance, mistakes, 
or failures.” Trust relationships are those in which people regularly 
take such risks. Trust is more likely among a group of people who 
come together repeatedly within a stable infrastructure of institu- 
tions and who share a sense of solidarity rooted in a shared politi- 
cal culture. To the degree that individuals integrate their trust net- 
works into political institutions, the greater the stake people have 
in the successful functioning of those institutions. As Tilly puts its, 
individuals “acquire an unbreakable interest in the performance 
of government. The political stakes matter.”” A shared political 
culture based on common citizenship is crucial for fostering trust 
and solidarity, which in turn enables democratic participation. 

A third reason for bounding the demos according to the territo- 
rial boundaries of states focuses on the connection between citizens 
and their political represeniatives. Democratic representatives must be 
accountable to a specified demos. As Seyla Benhabib has argued, 
“Democratic laws require closure precisely because democratic 
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representation must be accountable to a specific people.”'” A sys- 
tem of territorial representation ensures that political representa- 
tives know in advance to whom they are accountable. Territorial rep- 
resentatives know they are acting on behalf of the citizens of their 
state, and the solidarity based on a common political culture within 
a state is likely to make representatives more attentive to their con- 
stituents than if the constituents were all of humanity constituting 
a global demos or episodic demoi defined by the “all subjected” or 
“all affected” principles of democratic legitimacy. '”' 

In sum, the demos should be bounded by state boundaries 
because the state (1) is the primary instrument for securing the 
conditions of democracy, (2) serves as the primary site of soli- 
darity conducive to democratic participation, and (3) establishes 
clear lines of accountability between representatives and their 
constituents. 

Among the many objections one might raise is that democratic 
theory, properly understood, presupposes an unbounded demos. 
Focusing directly on the issue of border control, Arash Abizadeh 
has argued that the democratic theory of popular sovereignty is 
incompatible with “the state sovereignty view,” which says immi- 
gration control should be under the unilateral discretion of the 
state itself. Abizadeh comes to this conclusion by way of two prem- 
ises: (1) that the demos is, in principle, unbounded, and (2) that 
democratic justification for a state’s regime of border centrol is 
owed to all those subject to the border regime’s coercive power. 
He defends the first premise by arguing that the contrary thesis 
(that the demos is inherently bounded) is incoherent. The inco- 
herence is said to stem partly from the “boundary problem” in 
democracy theory: that democracy “cannot be brought to bear on 
the logically prior matter of the constitution of the group itself, 
the existence of which it presupposes.”'”’ As I have argued else- 
where, the claim that democratic theory cannot answer the bound- 
ary problem rests on a narrow, proceduralist conception of democ- 
racy.'’* If we instead view democracy as a broader set of substantive 
values and principles, including the principle of political equality, 
we have reasons internal to democracy for bounding the demos 
according to the territorial boundaries of the state. 

Abizadeh argues that the incoherence of attempts to bound 
the demos also stems from an externality problem: state action, 
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including its border policies, always involves exercising coercive 
power over members and nonmembers, and such power must be 
justified to all subjected to coercion. This point connects to Abi- 
zadeh’s second major premise that interprets the idea of demo- 
cratic legitimacy as requiring all those subject to a state’s coercive 
power to have an equal say in the exercise of that power.'*! While I 
agree with Abizadeh that justification is owed to all those subject 
to the coercive power of the state, I disagree with the conclusion 
that justification must take the form of equal enfranchisement of 
all members and nonmembers in state policy making. It is plausi- 
ble to think the demand for justification can be met in other ways 
that are compatible with democratic principles, such as supporting 
policies that respect the basic human rights of all those subjected 
to the policy and supporting the development of democratic insti- 
tutions in the home states of nonmembers. 

One reason for thinking that it may be compatible with dem- 
ocratic principles to have different responses for members and 
nonmembers arises from distinguishing coercion and author- 
ity in theorizing democratic legitimacy. Abizadeh interprets the 
principle of democratic legitimacy as requiring justification to 
all those who are subject to a state’s coercive power. Another way of 
approaching democratic legitimacy is more attentive to, in Joshua 
Cohen’s words, “democracy’s institutional character”: democratic 
legitimacy “arises from the discussions and decisions of members, 
as made within and expressed through social and political insti- 
tutions designed to acknowledge their collective authority.” We can 
recognize that democracy comes in many forms, but “more deter- 
minate conceptions of it depend on an account of membership 
in the people, and correspondingly, what it takes for a decision to 
be collective—made by citizens ‘as a body.’”'” The demos is not an 
aggregation of individuals coerced by the same power but rather 
an enduring collective that makes decisions with binding authority. 


D. Citizens of a Territorial State, in Virtue of Their Role as Members 
of the (Territorially Defined) Demos, Have the Right to Control 
Admission and Membership 


If claims 1 to 3 are plausible, then it is citizens of a territorial 
state, in virtue of their role as members of the territorially defined 
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demos, who have the right to control borders and membership. 
Citizens are both the ultimate beneficiaries and the ultimate 
authors of the exercise of jurisdictional authority, through demo- 
cratic processes of participation and representation. 

In contrast to the property justification, the state’s right to con- 
trol immigration is neither an instance of nor derived from private 
property rights; it is a jurisdictional right. In contrast to the cul- 
tural and nationalist accounts, the state’s right to control immigra- 
tion is not grounded on a claim about the importance of preserv- 
ing a distinctive culture or national identity; it rests on the right of 
members of the territorially defined demos to be self-governing 
as political equals. Self-governance includes not only control over 
current collective decision making and the future direction of the 
political system but also the right to regulate admission into the 
territory and into full membership. In contrast to the freedom of 
association argument, the state’s right to control immigration does 
not rest on analogies with marriage, religious associations, and 
golf clubs, and it does not elide property rights over golf clubs with 
jurisdictional rights over a state’s territory. The state is importantly 
disanalogous from other associations not only because state mem- 
bership is typically nonvoluntary but also because of the state’s 
indispensable role in meeting the constitutive and instrumental 
conditions of democratic participation and representation. 


IV. CONCLUSION 


It is important to clarify the ways in which the arguments pre- 
sented here are limited. In pursuing the question of why the mod- 
ern state has the right to control immigration, I have not provided 
an answer to the important question, How should the state’s claim 
to control immigration be weighed against the migrant’s claim 
to enter? To answer this question, we need to consider not only 
the perspective of the political community but also the perspec- 
tive of migrants. More than twenty-five years ago, Joseph Carens 
famously made the case for open borders, concluding “there is 
little justification for restricting immigration.”'”° Although Carens 
did not grapple seriously with the idea of self-determination and 
the normative requirements of democracy, his essay is a powerful 
reminder that consideration of what migrants are owed should be 
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central to any debate about the ethics of migration. In this chapter, 
I have argued that the state has a pro tanto right to control immi- 
gration based on the normative requirements of democracy. This 
is not to say that this right is an absolute constraint that “trumps” 
all other considerations. Pro tanto reasons for action are typically 
contrasted with conclusory reasons for action; the latter require us 
to act, regardless of other considerations in play. Pro tanto reasons 
are reactions for action, but they may be overridden by competing 
reasons.'”’ The next step is to develop a broader normative frame- 
work for considering the claims of migrants alongside the claims 
of political community. 

In addition, I want to clarify that the democratic argument for 
the state’s right to control immigration is not an argument for 
“closed borders” or “exclusion.” The democratic argument offered 
here speaks to the question of who has the right to control, not 
how open or closed borders should be. I believe democratic politi- 
cal communities have strong reasons, arising from the values and 
principles of liberal democracy, for supporting more porous bor- 
der policies than most countries have pursued in practice. Explor- 
ing these reasons and their implications for contemporary immi- 
gration policy is a task I leave for another day. The point of this 
chapter has been to take seriously the idea of the democratic right 
of self-determination and its implications for who has the right to 
control immigration. 


NOTES 


I am grateful to the participants of the 2013 conference of the American 
Society of Political and Legal Philosophy and the Vanderbilt Social and 
Political Theory Workshop for helpful comments and discussion. Special 
thanks to Michael Blake, Adam Cox, Marilyn Friedman, Paul Gowder, and 
Emily McGill-Rutherford for their comments, and to Jack Knight for his 
guidance as Editor of NOMOS. 

1. Nishimura Ekiu v. United States, 142 U.S. 651, 659 (1892), citing Emer 
de Vattel, Les droit des gens [The Law of Nations] (1758), ed. Béla Kapossy 
and Richard Whatmore (Indianapolis: Liberty Fund, 2008), 11.94, 11.100. 

2. Linda Bosniak, The Citizen and the Alien: Dilemmas of Contemporary 
Membership (Princeton, NJ: Princeton University Press, 2006), 99. Bos- 
niak interprets Michael Walzer as an exemplar of such a “separation” ap- 
proach. He accepts the right of political communities to control “first ad- 


44 SARAH SONG 


missions” (immigration), but once persons are admitted to the national 
territory, “second admissions” (naturalization) into full membership “are 
subject only to certain constraints of time and qualification, never to the 
ultimate constraint of closure” (Michael Walzer, Spheres of Justice [New 
York: Basic Books, 1983], 61). 1 examine Walzer’s view in greater detail 
later in the chapter. For discussion of the feasibility and desirability of 
making this distinction, see Bosniak, The Citizen and the Alien, and Adam B. 
Cox, “Immigration Law’s Organizing Principles,” University of Pennsylvania 
Law Review 157 (2008): 341-93. 

3. Chae Chan Ping v. United States, 130 U.S. 581 (1889). 

4. Rogers M. Smith, “Beyond Sovereignty and Uniformity: The Chal- 
lenges for Equal Citizenship in the Twenty-First Century,” Harvard Law 
Review 122 (2009): 919. For other interpretations of these canonical im- 
migration law cases as novel assertions of strong state sovereignty, see Ste- 
phen H. Legomsky, /mmigration and the Judiciary: Law and Politics in Britain 
and America (Oxford: Oxford University Press, 1987), 177-222; Louis Hen- 
kin, “The Constitution and United States Sovereignty: A Century of Chi- 
nese Exclusion and Its Progeny,” Harvard Law Review 100 (1987): 862-63; 
Bosniak, The Citizen and the Alien, 51. 

5. Chae Chan Ping, 130 U.S. at 603. 

5. The Constitution explicitly mentions the power to “establish an uni- 
form Rule of Naturalization” (Art. I, § 8, cl. 4), but it is silent on the power 
over admission and exclusion of foreigners outside the territory. 

7. As Hiroshi Motomura observes, this was an earlier era of con- 
stitutional law when equal protection was on its way toward “separate 
but equal” and judicial recognition of the substantive and procedural 
rights of individuals was “far beyond the constitutional horizon” (“Im- 
migration Law after a Century of Plenary Power,” Yale Law Journal 100 
[1990]: 551). 

8. Chae Chan Ping, 130 U.S. at 609. 

9. Chae Chang Ping, 130 U.S. at 603-4. 

10. Chae Chan Ping, 130 U.S. at 606. 

Ll. Nishimura Ekiu v. United States, 142 U.S. 651 (1892). 

12. Motomura, “Immigration Law after a Century of Plenary Power,” 552. 

13. Nishimura Ekiu v. United States, 142 U.S. at 659. 

14. The U.S. Supreme Court cited Vattel as its prime authority for in- 
ternational law cases into the late nineteenth century. Arthur Nussbaum 
notes that in the history of the law of nations, Vattel’s book attained a 
circulation second only to Grotius’s De jure belli ac paci (On the Law of War 
and Peace, 1623-24). He attributes Vattel’s influence to several factors: the 
need for a systematic reference book on international law at a time when 
there was a rapid increase in international legal problems; the outdat- 


Why Does the State Have the Right to Control Immigration? 45 


edness of Grotius’s seventeenth-century work; “the ambiguity of Vattel’s 
propositions—indeed, the ambiguity of an oracle” that made it an easy 
reference in diplomatic correspondence; and the fact that “the spirit of 
the work” was “well in accord with the principles of the Declaration of In- 
dependence.” See Nussbaum, A Concise History of the Law of Nations (New 
York: Macmillan, 1954), 160-61. 

15. Vattel, The Law of Nations, 11.94, cited in Nishimura Ekiu v. United 
States, at 659. 

16. Nicholas Greenwood Onuf contends Wolff was the last systematic 
thinker to give this teleological vision unqualified support (“Civitas Maxi- 
ma: Wolff, Vattel and the Fate of Republicanism,” American Journal of Inter- 
national Law 88 [1994]: 283). 

17. See also Frederick G. Whelan, “Vattel’s Doctrine of State,” History 
of Political Thought 9 (1988): 76-81. 

18. Nussbaum, Concise History of the Law of Nations, 150-51; Onuf, “Civi- 
tas Maxima,” 297-301. 

19. Vattel, The Law of Nations, 1.13-14. After World War I, Vattel was in- 
terpreted as an unconditional supporter of reason of state who “disguised 
his evil intentions through words of sublime charity” (Béla Kapossy and 
Richard Whatmore, “Introduction,” in Vattel, The Law of Nations, xiv—xvi). 
By contrast, other interpreters of Vattel maintain that his approach is 
“more humanitarian, more cosmopolitan, and, in a measure, even demo- 
cratic” (Nussbaum, Concise History of the Law of Nations, 157). 

20. Emer de Vattel, Essay on the Foundation of Natural Law and on the 
First Principle of the Obligation Men Find Themselves under to Observe Laws, in 
The Law of Nations, 752. 

21. Kapossy and Whatmore, “Introduction,” xvii; Whelan, “Vattel’s 
Doctrine of State,” 83. 

22. Stephen D. Krasner, Sovereignty: Organized Hypocrisy (Princeton, NJ: 
Princeton University Press, 1999), 20. 

23. Whelan, “Vattel’s Doctrine of State,” 80. This emphasis on the 
equality of sovereign states is reflected in the Preamble to the UN Charter 
(1945), which speaks of the “equal rights . . . of nations large and small.” 

24. Vattel, The Law of Nations, I1.123. 

25. Fong Yue Ting v. United States, 149 U.S. 698 (1893) at 707-8. 

26. Ibid. at 713. Justice Gray also rejected the claim that deportation 
constitutes punishment: “The order of deportation is not a punishment for 
crime. It is nota banishment, in the sense in which that word is often applied 
to the expulsion of a citizen from his country by way of punishment” (730). 

27. Yamataya v. Fisher, 189 U.S. 86 (1903). The government had ar- 
rested and tried to deport Yamataya four days after she had landed in the 
United States. 


46 SARAH SONG 


28. Motomura, “Immigration Law after a Century of Plenary Power,” 554. 

29. However, in a series of cases in the twentieth century, rather than 
softening the plenary power doctrine’s harshest aspects in regard to the 
treatment of noncitizens present in the U.S. territory, the Court has up- 
held the U.S. government’s power to exclude such noncitizens. See, e.g., 
United States ex rel. Knauff v. Shaughnessy, 163 U.S. 537 (1896); Shaughnessy 
uv. United States ex rel. Mezei, 345 U.S. 206 (1953); Harisiades v. Shaughnessy, 
342 U.S. 580 (1952). 

30. Whelan, “Vattel’s Doctrine of State,” 74. 

31. Vattel, The Law of Nations, 11.100; cf. 11.94. For further discussion, 
see Whelan, “Vattel’s Doctrine of State,” 73-75. 

32. Walzer, Spheres of Justice, 39. 

33. Ibid., 62 (emphasis in original). 

34. Ibid. 

35. He proposes that Australians, given their racial preferences in the 
early twentieth century, faced one of two choices: they could discharge the 
duty of mutual aid to “necessitous men and women, clamoring for entry,” 
either by admitting them or by yielding some of their land for the needy 
strangers to establish a separate community, thereby preserving a “white 
Australia” (Walzer, Spheres of Justice, 46-47). 

36. David Miller, “Immigration: The Case for Limits,” in Andrew I. Co- 
hen and Christopher Health Wellman, eds., Contemporary Debates in Applied 
Ethics (Oxford: Blackwell, 2005), 200. 

37. Ibid., 200-201. 

38. David Miller, National Responsibility and Global Justice (Oxford: Ox- 
ford University Press, 2007), 218. 

39. Chaim Gans, The Limits of Nationalism (Cambridge: Cambridge 
University Press, 2003), 100. 

40. John Locke, Second Treatise of Government, ed. C. B. MacPherson 
(Indianapolis: Hackett, 1980), § 27, 40. 

41. Tamar Meisels, Territorial Rights, 2nd ed. (New York: Springer, 
2009), 118. 

42. Miller, National Responsibility and Global Justice, 218. 

43. As Meisels puts it, “For all the references to property argumenta- 
tion and to Locke himself throughout this book, none of its arguments 
entails the straightforward and unequivocal application of Lockean prop- 
erty arguments—or any other theory of property for that matter—to the 
national case” ( Territorial Rights, 8). 

44. Ibid., 126-27. 

45. Miller, National Responsibility and Global Justice, 218-19 (emphasis in 
original). 

46. Locke, Second Treatise of Government, § 40. 


Why Does the State Have the Right to Control Immigration? 47 


47. Anna Stilz, “Nations, States, and Territory,” Ethics 121 (2011): 577. 

48. Allen Buchanan, “Boundaries: What Liberalism Has to Say,” in 
Allen Buchanan and Margaret Moore, eds., States, Nations, and Borders: 
The Ethics of Making Boundaries (Cambridge: Cambridge University Press, 
2003) , 233. 

49. Christopher Heath Wellman, “In Defense of the Right to Exclude,” in 
Christopher Heath Wellman and Phillip Cole, Debating the Ethics of Immigra- 
tion: Is There a Right to Exclude? (Oxford: Oxford University Press, 2011), 25. 

50. Tid. 32. 

51. Stuart White, “Freedom of Association and the Right to Exclude,” 
Journal of Political Philosophy 5 (1997): 360-61. 

52. Wellman, “In Defense of the Right to Exclude,” 37. 

53. Christopher Heath Wellman, “Immigration and Freedom of Asso- 
ciation,” Ethics 119 (2008): 109. 

54. White, “Freedom of Association,” 381, cited in Wellman, “In De- 
fense of the Right to Exclude,” 32 (emphasis added). 

55. Sarah Fine, “Freedom of Association Is Not the Answer,” Ethics 120 
(2010), 349-50. 

56. Wellman, “Immigration and Freedom of Association,” 114. 

57. This is not to deny that in some contexts, exclusion from a golf 
club or other voluntary associations, such as the Jaycees or Boy Scouts, can 
result in significant harms to those excluded. Context-sensitive judgments 
are necessary to determine whether the harms are significant such as to 
require constraints on the association’s right to exclude. 

58. Wellman, “In Defense of the Right to Exclude,” 39-40. 

59. Wellman, “Immigration and Freedom of Association,” 135. 

60. Wellman does suggest a territorial requirement of sorts: that states 
must be “sufficiently territorially contiguous” to fulfill their functional 
purposes. In his work on secession, he suggests the territorial contiguity 
requirement justifies state coercion of all inhabitants within a state’s ter- 
ritory. However, while this requirement might support the state’s claim to 
coerce those individuals already inside its borders, the requirement has 
no bearing on the state’s right to exclude foreigners outside its territory 
who wish to enter. See Wellman, “Immigration and Freedom of Associa- 
tion,” 131; Christopher Wellman, A Theory of Secession (Cambridge: Cam- 
bridge University Press, 2012), 16-17; Fine, “Freedom of Association Is 
Not the Answer,” 355. 

61. Locke, Second Treatise of Government, chap. 5. 

62. Ibid., 8, § 120, p. 64 (emphasis added). 

63. My discussion of the first two problems with individualistic Lock- 
ean accounts is indebted to Anna Stilz, “Why Do States Have Territorial 
Rights?,” International Theory 1 (2009): 185-213. 


48 SARAH SONG 


64. Robert Nozick, Anarchy, State, Utopia (New York: Basic Books, 
1974), 114-15. 

65. Ibid., chaps. 4-5. 

66. Locke, Second Treatise of Government, chap. 2, §6, p. 9. 

67. Hillel Steiner, “Territorial Justice,” in Simon Caney, David George, 
and Peter Jones, eds., National Rights, International Obligations (Boulder, 
CO: Westview Press, 1996), 144. 

68. Cara Nine, “A Lockean Theory of Territory,” Political Studies 56 
(2008): 150-54. 

69. Locke, Second Treatise of Government, chap. 8, § 95, p. 52. Locke him- 
self did not directly address the aspect of territorial rights pertaining to 
control over the movement of people and goods across borders. It is inter- 
esting to note that Locke has been a source for property-based defenses of 
a state’s right to control immigration, as well as a source for contemporary 
libertarian arguments in favor of open borders. 

70. Nine, “A Lockean Theory of Territory,” 155-56 (emphasis added). 

71. Ibid., 157-61. 

72. Ryan Pevnick, /mmigration and the Constraints of Justice (Cambridge: 
Cambridge University Press, 2011), 33-34. 

73. Ibid., 38. 

74. Ibid., 44. 

75. Pevnick, Immigration and the Constraints of Justice, 43-44. See also 
Jeremy Waldron, “Property and Ownership,” Stanford Encyclopedia of Phi- 
losophy (2004). 

76. Pevnick, /mmigration and the Constraints of Justice, 164, 165. 

77. For elaboration of this point, see Shelley Wilcox’s review of Pe- 
vnick’s book (Ethics 122 [2012]: 617-22). 

78. Christian Wolff, Jus gentium method scientifica pertractatum [1749], 
sec. 2, pp. 9, 16. 

79. See Charles Beitz, Political Theory and International Relations (Princ- 
eton, NJ: Princeton University Press, 1979), 76. 

80. Michael Walzer, Just and Unjust Wars: A Moral Argument with Histori- 
cal Illustrations (New York: Basic Books, 1977), 54. 

81. Beitz, Political Theory and International Relations, 77. 

82. Ibid., 69, 80. 

83. Ibid., 103. 

84. Ibid. 

85. Thomas M. Franck, “The Emerging Right to Democratic Gover- 
nance,” American Journal of International Law 86 (1992): 52. 

86. Charter of the United Nations, Article 1, June 26, 1945. 

87. International Covenant on Civil and Political Rights, December 
16, 1966. 


Why Does the State Have the Right to Control Immigration? 49 


88. Franck, “Emerging Right to Democratic Governance,” 54-5. James 
Anaya’s distinction between “constitutive selfdetermination” (when 
a group makes a fundamental choice concerning its political status) 
and “ongoing self-determination” (self-government, though not neces- 
sarily full independence) captures two important dimensions of self- 
determination. 

89. Another way of putting it is that the right of self-determination 
is a moral right, which could take a range of legal forms and 
may sometimes be overridden by competing moral values. As some 
theorists of international law have emphasized, “the right of self- 
determination” is a moral right that encompasses a diverse bundle of 
legal rights, which needs to be disaggregated and includes not only 
the right of secession but also forms of intra-state autonomy, such 
as federalism. See Buchanan, Justice, Legitimacy, and Self-Determination: 
Moral Foundations for International Law (Oxford: Oxford University 
Press, 2004), 333, 343. 

90. Franck, “Emerging Right to Democratic Governance,” 91, 63 (quot 
ing from the Universal Declaration of Human Rights, Article 21); 79. 

91. Buchanan, Justice, Legitimacy, and Self-Determination, 146. 

92. Thomas Christiano, The Constitution of Equality: Democratic Author- 
ity and Its Limits (Oxford: Oxford University Press, 2008). See also Joshua 
Cohen, “Deliberation and Democratic Legitimacy,” in Alan Hamlin and 
Philip Pettit, eds., The Good Polity: Normative Analysis of the State (Oxford: 
Basil Blackwell, 1989), 17-34. 

93. Amartya Sen, “Democracy as a Universal Value,” Journal of Democ- 
racy 10 (1999): 3-17; Bruce Russett, Grasping the Democratic Peace: Princi- 
ples for a Post-Cold War World (Princeton, NJ: Princeton University Press, 
1993). For more discussion of moral egalitarian and instrumental argu- 
ments for a human right to democracy, see Buchanan, Justice, Legitimacy, 
and Self-Determination, 142-44. 

94. Frederick G. Whelan, “Citizenship and Freedom of Movement,” in 
Mark Gibney, ed., Open Borders? Closed Societies? The Ethical and Political Is- 
sues (Westport, CT: Greenwood Press, 1988), 28. 

95. Walzer, Spheres of Justice, 62. 

96. Sarah Song, “The Boundary Problem in Democratic Theory: 
Why the Demos Should Be Bounded by the State,” International Theory 4 
(2012): 39-68. 

97. Charles Beitz, Political Equality: An Essay in Democratic Theory (Princ- 
eton, NJ: Princeton University Press, 1989), 17-19. 

98. Thomas Christiano has argued for the necessity of justice for de- 
mocracy and the indispensable role played by the state in establishing jus- 
tice and, from these premises, has developed a democratic theory of terri- 


50 SARAH SONG 


tory. See Christiano, “A Democratic Theory of Territory and Some Puzzles 
about Global Democracy,” Journal of Social Philosophy 37 (2006): 81-107. 
My argument views democracy as an independent ideal and asks what sub- 
stantive rights and goods are required by the ideal, although I think what 
I am saying here is consistent with an account, such as Christiano’s, that 
links the demands of justice with the demands of democracy. 

99. Charles Tilly, Democracy (Cambridge: Cambridge University Press, 
2007), 74. 

100. Seyla Benhabib, The Rights of Others: Aliens, Residents, and Citizens 
(Cambridge: Cambridge University Press, 2004), 219. 

101. On the limits of empathy and the difference that size makes, 
see Robert A. Dahl, On Political Equality (New Haven, CT: Yale University 
Press, 2006), 42-44, 59-63. See also Rousseau, On the Social Contract, in The 
Basic Political Writings, ans. Donald A. Cress (Indianapolis, IN: Hackett 
Publishing, 1987), 2:9. 

102. Arash Abizadeh, “Democratic Theory and Border Coercion: 
No Right to Unilaterally Control Your Own Borders,” Political Theory 36 
(2008): 46, quoting Frederick G. Whelan, “Prologue: Democratic Theory 
and the Boundary Problem,” in J. Roland Pennock and John Chapman, 
eds., NOMOS XXV: Liberal Democracy (New York: NYU Press, 1983), 40. 

103. Song, “The Boundary Problem in Democratic Theory.” 

104. Abizadeh develops his democratic version of the coercion prin- 
ciple (“the democratic justification thesis”), building on the work of Jo- 
seph Raz and Michael Blake. Blake argues that a state’s coercive practices 
trigger a demand for moral justification to all persons subject to coercion 
if we are to take seriously the individual autonomy of persons. It is worth 
noting that Blake seems to assume that the boundaries of state coercion 
coincide with the state’s territorial boundaries. See Joseph Raz, The Moral- 
ity of Freedom (Oxford: Oxford University Press, 1986), and Michael Blake, 
“Distributive Justice, State Coercion, and Autonomy,” Philosophy and Public 
Affairs 30 (2001): 257-96. 

105. Joshua Cohen, “Procedure and Substance in Deliberative Democ- 
racy,” in Democracy and Difference: Contesting the Boundaries of the Political 
(Princeton, NJ: Princeton University Press, 1996), 407. 

106. Joseph Carens’s essay remains the leading defense of the claim 
that all persons have the right of freedom of movement across national 
borders, premised on the moral equality of all human beings and consid- 
ered from libertarian, utilitarian, and Rawlsian principles (Carens, “Aliens 
and Citizens: The Case for Open Borders,” Review of Politics 49 [1987]: 
251-73). 

107. On this distinction, see Charles R. Beitz, The Idea of Human Rights 
(Oxford: Oxford University Press, 2009), 116-17. 


2 


THREE MISTAKES IN OPEN 
BORDERS DEBATES 


ADAM B. COX 


What might justify laws that restrict the free movement of people 
across international borders? In this chapter I hope to correct 
three common mistakes made by those who try to answer this 
question. 

First, I argue that debates about open borders often conflate 
three quite distinct questions—about whether border restrictions 
are ever permissible, about when they are permissible, and about 
who gets to decide which are permissible. Keeping these questions 
separate, as well as understanding the analytic relationship among 
them, is crucial to making progress on philosophical issues related 
to international migration. 

Second, I want to draw attention to a historical mistake that often 
lurks in the background of open borders debates. Early Ameri- 
can immigration jurisprudence often features prominently in dis- 
cussions by both legal scholars and political philosophers. This is 
because the canonical cases from the period of Chinese exclusion 
are widely seen as the moment when the U.S. Supreme Court def- 
initely rejected open borders claims and laid out the legal justifi- 
cation for state-imposed restrictions on migration. As I will show, 
however, this view is mistaken. These canonical cases were not about 
open borders arguments, and as a result they have little or nothing 
to say about what might justify restrictions on migration. 
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Third, and perhaps most ambitiously, I want to suggest that it 
will be very difficult to make a persuasive argument in favor of 
border restrictions without simultaneously tackling the question of 
what principles of equality require for those who are admitted into 
a state’s territory. These twin questions are typically segregated 
in philosophical work on immigration, but I believe they are tied 
together in ways that are too often overlooked. 

I will make these three points not in the abstract but instead in 
response to Sarah Song’s provocative essay “Why Does the State 
Have the Right to Control Immigration?,” which is included in this 
same volume. Song's essay is an exemplar of the best work being 
done on open borders questions today. As I will explain, she shows 
persuasively why many other approaches to the question posed 
by her title are doomed to fail, and why her approach is among 
the most likely to succeed. While I use her essay at a few points to 
highlight my concerns about open borders arguments, it is only 
because some aspects of her approach share much in common 
with others participating in the same conversation. 


I. THREE QUESTIONS ABOUT OPEN BORDERS 


The philosophical literature on open borders often conflates three 
conceptually distinct questions. Pulling these questions apart helps 
clarify the stakes of the debate. It also helps us see that the analytic 
relationship between the three questions depends very much on 
our approach to answering any one of them. Understanding these 
relationships is crucial to making progress on them. 

The first question is the one that is perhaps most foundational: 
Are open borders morally obligatory? In other words, is it always 
wrong to restrict freedom of movement across international bor- 
ders? Second, if it is not always wrong to restrict movement across 
borders, is it ever wrong? That is, if exclusion is sometimes justi- 
fied, what principles limit exclusion?! Third, if it is not always 
wrong to restrict migration, who gets to decide when such restric- 
tions are permissible? Here the focus is on who applies the rel- 
evant principles in concrete situations; the question is one of insti- 
tutional choice.” 

Teasing apart questions about the existence, limits, and loca- 
tion of authority is in many ways familiar terrain for political 
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philosophers. Locke, for example, thought that both in the state 
of nature and in political society everyone had the same basic 
rights, but at the same time he thought that in political society 
the state gets to judge violations, and individuals do not.’ But all 
too often these distinctions get papered over when open borders 
are debated. Often this is not because the distinctions go unrecog- 
nized; instead, it is because these conceptually distinct questions 
are thought to be interrelated in ways that would make pulling 
them apart irrelevant. 

Consider the second and third questions. From time to time it 
is suggested that if there are limits on exclusion, then the receiv- 
ing state cannot be the institution in charge of deciding whom 
to exclude; conversely, one might think that if the receiving state 
wields the power to exclude, there can be no limits on that power. 
In other words, our answer to question 2 might dictate our answer 
to question 3, or our answer to question 3 might dictate our answer 
to question 2. 

Michael Walzer, who defends the state’s right to decide whom 
to admit, is sometimes (mis)read as suggesting such a relation- 
ship between the second and third questions—as arguing that if 
the state has the authority to pick new members, there can be no 
limits on its selection criteria. Song suggests something similar in 
her discussion of Emir Vattel and early American immigration law. 
Vattel emphasized that “every nation has a right to refuse admit- 
ting a foreigner into her territory, when he cannot enter it without 
exposing the nation to evident danger, or doing manifest injury,” 
reasoning on which the Supreme Court relied to conclude that 
“every sovereign nation has the power . . . to forbid the entrance 
of foreigners.”* Song suggests that this logic of authority inherent 
in sovereignty entails the claim that the U.S. government must 
have virtually unrestricted power over immigration—power largely 
immune from constitutional constraint, judicial oversight, or even 
moral objection.? 

But to say that the nation-state must be the one to judge whether 
to admit a person does not dictate that there can be no moral con- 
straints on that judgment. There are plenty of situations where we 
believe that a person or an institution has the power to make a 
decision, and yet simultaneously believe that there are limits on 
that decision. For example, we might think that the state—and not 


54 ADAM B. Cox 


private parties, or some foreign government—has the authority to 
decide on the structure of the state-run public school system. But 
that does not mean the state has unrestricted power to pick any 
structure it prefers. It might not be permissible, for instance, for 
the state to establish racially segregated schools. Note that even 
Vattel can be seen as acknowledging that the presence of authority 
does not entail the absence of constraint. In the preceding quote, 
he emphasized the state’s right to make the exclusion decision—to 
judge whether the circumstances are such that an immigrant’s 
admission will do injury to the state. But saying this acknowledges 
the possibility that it would be wrong for the state to exclude a per- 
son if it concluded that the person’s admission would not in fact 
injure the state in any way. 

Thus, it is crucial to keep separate the question of a state's 
authority to control migration from the question whether there are 
limits on its exercise of that authority. The fact that these questions 
are often conflated can be traced, I suspect, to a long-standing 
puzzle about the nature of “public law.” Public law is addressed in 
some sense to the government itself. But this produces a puzzle: 
How can law bind the state when there is no external enforcement 
agent?” Constitutional law is supposed to control the state and limit 
its decisional freedom, but any limits embodied in constitutional 
law can be enforced only by the state itself.’ If legal constraints are 
seen as binding only to the extent that there is an external enforce- 
ment agent—or, worse, if a command cannot actually be law unless 
it is backed by external enforcement—then constitutional law will 
appear to be either unenforceable or perhaps not law at all.* On 
this reasoning, if the state has the power to decide whom to admit, 
then there can be no limits on that power because there is no agent 
external to the state who could enforce those limits. 

But this is a mistaken way of thinking, as should be plain from 
the preceding examples. The concept of law does not require an 
agent of enforcement entirely external to the system. Moreover, if 
the concern is enforcement (rather than obligation, which is the 
usual focus in the philosophical literature on migration restric- 
tions), it turns out that there is a rich set of mechanisms that, in 
practice, promote significant levels of compliance with public law.’ 

In short, therefore, open borders debates are really about three 
questions, not just one. This does not mean, of course, that the 
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questions are entirely unrelated. Whether they are related turns 
on the form of argument being pursued. Song’s approach high- 
lights this fact. Her chapter is entitled “Why Does the State Have 
the Right to Control Immigration?” As this title indicates, she 
seeks to justify closure by reference to rights held by “the state.” 
Because it is the state’s rights claim that itself justifies departures 
from open borders, the question whether it is ever permissible to 
restrict freedom of movement across borders cannot be answered 
without reference to the question of which institution should con- 
trol the border. On other accounts, however, these two questions 
need not be related in the way they are for Song. Consider a wel- 
farist approach. An argument that border closure was morally per- 
missible on welfarist grounds might, depending on its form, tell us 
little or nothing about which institution should control migration 
decisions. 


Il. THE IRRELEVANCE OF EARLY AMERICAN 
IMMIGRATION JURISPRUDENCE 


Many who defend restrictions on migration do so by reference to 
the rights of “the state,” “the nation,” or related concepts. Given 
this common approach, it is unsurprising that legal theorists and 
political philosophers often seek out justifications for these rights 
claims in the canonical American immigration cases decided in 
the late nineteenth century. These cases are widely understood as 
the historical moment when the Supreme Court squarely rejected 
arguments in favor of open borders and stridently defended the 
right of states to exclude noncitizens. This makes the cases signal 
events in the history of American immigration law, as well as in the 
intellectual tradition of the open borders argument. 

Song follows this well-trodden path. Her essay opens with the 
case of Chae Chan Ping, a Chinese laborer residing in Califor- 
nia who was excluded from the United States when he returned 
from a trip abroad. He challenged the statute under which he 
was excluded as “beyond the competency of Congress to pass it,”"” 
language that is often understood to be nothing less than a facial 
challenge to the federal government's power to restrict migration. 
For this reason, many, including Song, see Chae Chan Ping v. United 
States as “provid[ing] the Court with its first opportunity to address 
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directly the question of the federal government's power to exclude 
foreigners.”'' The Court’s reasoning that such a power is inherent 
in sovereignty is taken as a rejection of Chae Chan Ping’s claim 
that no such power existed—that is, as a rejection of an argument 
in favor of open borders. Reading the case through this lens, Song 
ultimately finds the Court’s justifications for the power to restrict 
migration thin and unpersuasive. 

This common understanding of the most famous case in Ameri- 
can immigration law is mistaken. Chae Chan Ping has little to noth- 
ing to do with open borders questions. The central reason is that 
Chae Chan Ping’s lawyers conceded that the government had the 
authority to restrict immigration—or even to close the nation’s 
borders entirely. In their opening brief to the Supreme Court, 
Ping’s lawyer George Hoadly began by acknowledging that Con- 
gress had authority to abrogate the treaty with China that formed 
the basis of some of Ping’s claims. Hoadly continued: 


Neither do we dispute the power of Congress to adopt the system, 
which the Chinese themselves have abandoned, of excluding inter- 
course with foreigners. . . . We do not deny the plenary power of 
Congress over the treaty and over its own legislation so as to forbid 
the future immigration of Chinese laborers.'* 


A subsequent brief filed by Hoadly’s cocounsel, James Carter, 
emphasized the same point: “The inherent right of a sovereign 
power to prohibit, even in a time of peace, the entry into its ter- 
ritories of the subjects of a foreign state will not be denied.”'* 

There are no iconoclastic open borders claims here. Instead, 
it turns out that the argument made by Hoadly and Carter on 
behalf of Chae Chan Ping was one quite commonly made, in all 
sorts of contexts, by nineteenth-century constitutional lawyers: it 
was an argument about vested rights, or what were often called 
“private rights” during this period. Ping argued that the treaty 
with China, along with subsequent implementing legislation con- 
ferred on him “rights, of which he cannot be deprived by subse- 
quent legislation.”"* Analogizing to other private rights contexts, 
Ping contended that the legislatively conferred right to return was 
no different than rights in real property, or the right of residence 
(an aspect of “liberty”) accorded citizens. Property rights were 
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perhaps the classic private right, even when held by noncitizens: 
once conferred by treaty, property rights were vested and could 
not be abrogated by the subsequent repeal or withdrawal from the 
treaty. Similarly, citizens could not be stripped of their right of resi- 
dence by mere legislation.'? Thus, on the basis of these twin pri- 
vate rights analogies, Ping argued that he had acquired “a vested 
right to return, which could not have been taken away from him 
by any exercise of mere legislative power.” 

The limited nature of Chae Chan Ping’s claims was not lost 
on the Court itself: “Here the objection made is, that the act of 
1888 impairs a right vested under the treaty of 1880, as a law of 
the United States, and the statutes of 1882 and 1884 passed in exe- 
cution of it.”'® Ultimately, of course, the Court rejected this argu- 
ment. The opinion concludes by holding that “whatever license, 
therefore, Chinese laborers may have obtained, previous to the 
act of October 1, 1888, to return to the United States after their 
departure, is held at the will of the government, revocable at any 
time, at its pleasure.”'” 

Chae Chan Ping is not, therefore, a canonical case about the 
rejection of open borders arguments. It should not be surprising, 
therefore, if the case does not provide a satisfactory justification 
for a state’s right to control its own borders. None was called for by 
the posture of the case. It is true, of course, that the Court writes 
that the power to exclude is “incident of sovereignty belonging to 
the government of the United States, as part of those sovereign 
powers delegated by the Constitution.”'* But these passage appear 
largely because there was lingering uncertainty about whether the 
power to exclude was possessed by individual states or, instead, by 
the federal government. This question of institutional choice was 
hotly contested during the period of Chinese exclusion."? But the 
existence of the power itself appears to have been widely accepted. 
Indeed, not a single federal court decision published between 
1875 and 1889—that is, from the passage of the first federal exclu- 
sion law up to Chae Chan Ping—contains evidence that litigants 
ever questioned the basic power of a sovereign state to exclude 
noncitizens. 

Thus, the Chinese Exclusion Case is not, as is often assumed, a 
case about open borders. Nonetheless, the basis for this frequent 
confusion about a nineteenth-century immigration case provides a 
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window into contemporary debates in political philosophy about 
open borders. In part it confirms the long-standing truth of Song’s 
comment that “public debate about immigration proceeds on the 
assumption that each country has the right to control its own bor- 
ders.” For this reason, the history of American immigration juris- 
prudence is unlikely to be a fruitful source of arguments about 
whether it is ever permissible to restrict the movement of people 
across international borders. It has much to say about that power’s 
limits and institutional location (though even here many misun- 
derstand the significance of these canonical early immigration 
cases) but little to say about the foundational question that is typi- 
cally the focus of philosophical work on migration. 


Ill. EXCLUSION AND NONDISCRIMINATION 


A group of people, governed by a particular set of institutions, 
reside in a territorially defined state. What justifies their right (or 
the state’s right) to keep new people out of this territory and out 
of the institutions set up within the territory? This is the question 
Song sets out to answer. As she shows convincingly, answering it 
requires explaining and justifying in some way the connections 
between three concepts: the people (or “nation”), the public 
institutions (or “state”), and the physical space within which the 
people live and the institutions govern (or “territory”). But I want 
to suggest that a persuasive answer must also grapple with what is 
often thought to be an entirely distinct question: What does equal- 
ity demand for those people whom the state does choose to admit 
to the territory? In other words, questions about border control 
are deeply intertwined with questions about the fair treatment of 
those who are present within a state’s borders. 


A. Looking to the Past or to the Future 


To set the stage, it is helpful first to show why Song’s approach 
to justifying state control over immigration is among a class of 
approaches most likely to succeed—even though I believe it ulti- 
mately comes up short. Song surveys a variety of potential justifi- 
cations for state border controls that are unified by the common 
goal of linking in some fashion nation, state, and territory. In my 
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view, all these approaches (and I suspect all approaches we can 
imagine that focus on the relationship between these three ideas) 
fall into two broad categories. The first is backward looking, and 
the second is forward looking. 

Backward-looking approaches all basically boil down to creation 
stories. Each account tries to figure out how this particular group 
of people acquired the right to control this particular piece of land 
and keep others off of it. The theories inevitably draw on ideas of 
settlement, transformation, and the investment of labor—on some 
past act that gives the existing group of people a claim to control 
territorial access. As Song notes, these accounts are Lockean, or 
at least quasi-Lockean. This is true of Tamar Meisels’s theory of 
settlement, David Miller’s account of the way a nation’s public cul- 
ture transforms its territory, Cara Nine’s argument that the state 
acquires territorial ownership (and the right to exclude) by invest- 
ing in the land in ways that change it in morally valuable ways, and 
Ryan Peynick’s account of how the labor on the land of individual 
owners creates a claim of joint ownership over the territory and 
public institutions.*” These approaches do differ in their details: 
some focus more on the inputs, others on the way in which those 
inputs transform the territory; some ground the entitlement in the 
acts of individuals, others in the acts of a group (the nation), and 
still others in the acts of the public institutions of the state. Yet the 
common thread is that the entitlement is traced back to a set of 
valuable actions that took place in the past. Before those acts took 
place, no such entitlement existed. 

It is easy to understand the appeal of this approach: the focus on 
the past helps block certain troubling possibilities, such as the one 
that often plagues utilitarian accounts of territorial control—that 
on the right empirical premises the theory might make colonialism 
appear perfectly permissible or even morally obligatory. Moreover, 
this first approach connects people to a particular physical territory. 
This is why ideas of settlement and investment are so important. 
They are what ties the people to a particular geographic place and 
gives them a claim against others over that space—a claim akin to 
the collective ownership of private property that is accompanied 
by a right to exclude. 

Nonetheless, it seems to me that these backward-looking 
accounts are destined to be plagued by the same sort of problems 
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that have plagued Lockean theory for centuries. The problem is 
that the system that is being justified is already up and running, 
that people who live under it were mostly born into it and thus can- 
not be considered “voluntary” members, and that these people are 
not the same people who settled the land or made the investments 
that are being invoked to justify the claim of ownership. These 
common criticisms of Lockean approaches have been picked up 
on by Anna Sulz and others, and they are laid out persuasively in 
Song’s essay.*! The objections are also familiar in constitutional 
theory, where they frequently crop up in the dead-hand com- 
plaints theorists raise about certain versions of constituionalism— 
particularly originalist approaches.* 

The second approach to justifying a state’s right to exclude is 
forward looking: it takes states and the citizens who currently popu- 
late them as basic social facts—that is, as not themselves in need of 
justification—and then tries to figure out whether these geograph- 
ically circumscribed polities and institutions should be required to 
leave their borders open to all comers. Forward-looking theories 
all share same basic syllogistic structure. They claim (1) that there 
is something valuable about (or being produced by) the existing 
state and its people, however the state and its people came to be; 
(2) that the valuable attribute or good will be threatened if the 
territory is open to all comers; and therefore (3) that it is neces- 
sary to exclude at least some new people in order to preserve the 
attribute or good. 

The second approach ties people to a set of territorially circum- 
scribed institutions under which they happen to live. But because 
it is not backward looking, this approach cannot explain why we 
have the particular combinations of nation-state-territory that we 
happen to find ourselves with. Why exactly does France have the 
right to control the French Riviera? Or, more radically, why should 
France control the territory France happens to control, rather 
than the territory currently controlled by Spain or by Ghana?** 
This is precisely the sort of failing that theories of setthkement and 
investment are designed to overcome. Those theories look to past 
acts to explain why France controls France and not some other 
place. But my view is that this is a failing about which we should 
not fret because, for the reasons noted earlier, the Lockean prom- 
ise of answering that question is illusory. 
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A second problem for the forward-looking approach is not so 
much conceptual as normative: the theory depends on the idea 
that the existing state and its people generate something valu- 
able that is worth preserving. What is this good? There are many 
possibilities raised in the literature. Territorially bounded states 
and the people who live within them might solve certain public 
goods problems in ways that provide justice to the people who live 
under those institutions (Beitz); they might protect large-scale sys- 
tems of redistribution; they might generate and sustain a national 
identity (Walzer) or a public culture (Miller, Song) that is either 
good for its own sake or because the solidarity and civic motiva- 
tion fostered by the culture motivates insiders to behave in ways 
that produce some other valuable end; or they might provide a 
mechanism for securing self-determination, freedom of associa- 
tion, self-governance, or the collective decision-making power of 
the existing polity (Wellman, Song). Exploring this last possibility 
is really the core of Song’s essay, part of a larger project she has 
been working on to explain the relationship between migration 
and self-governance. 

Each of these theories about the value generated by particular 
combinations of nation, state, and territory is open to a few differ- 
ent sorts of objections. For one thing, we might simply doubt the 
purported value of the collective good. Some theorists argue, for 
example, that “national identity” is not a valuable good worth pre- 
serving. Second, these forward-looking claims might be thought 
to be problematic because they are to some extent contingent. 
Perhaps another configuration of institutions and people could 
also solve thorny collective action problems—maybe even better 
than the existing set of nation-states. And perhaps the shuffling of 
institutions and peoples would give rise to a different but equally 
valuable national identity or public culture. Thus, there is often a 
temptation to combine these theories with some backward-looking 
element to try to avoid such problems, as David Miller’s account 
of public culture ultimately does. But if we put aside temptation, 
then these accounts, of which Song’s is one, do provide a promis- 
ing path for identifying what might justify exclusion. 
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B. Self-Selection and Sorting 


So far so good. We can see that there are powerful (if not neces- 
sarily decisive) arguments in favor of the syllogism’s first premise, 
even if each of us might disagree about which goods precisely are 
most valuable. But that is not enough. The logic of the forward- 
looking accounts is (1) that there is something valuable produced 
by the existing state and its people, (2) that inclusion might 
threaten that valuable good, and thus (3) that preserving that 
good requires excluding at least some outsiders from the terri- 
tory. What if the second premise is incorrect in at least some cases? 
Exclusion might not be needed to protect some goods. 

To see that there is no necessary connection between the pres- 
ervation of a valuable good and exclusion of any kind, consider 
Song’s concept of self-governance. American states (as well as 
member states in the European Union) may not restrict freedom 
of movement across their borders. Nonetheless, we typically think 
of them as having well-functioning democracies—as being to some 
extent self-governing—despite the fact that they cannot restrict 
entry into their territories.** In fact, for American states it is not 
just the power to exclude from the territory that is denied: they are 
also prohibited, as a matter of constitutional law, from excluding 
newcomers from participating in politics. Thus, it is not obvious 
that protecting self-determination requires exclusion from either 
the territory or the polity. 

Song attempts to resist this reality, and foreclose the possibility 
that there can be self-determination-without-exclusion, by arguing 
the following: 


A. The “ideal of democracy” entails self-determination.”° 

B. “The right of self-determination includes the right to control 
admission and membership.” 

C. Control of admission and membership derives “from re- 
specting the right of individuals to be regarded as equal par- 
ticipants in significant political decisions to which they are 
bound.””° 


But together these propositions lead in three directions that 
undermine their force. First, the syllogistic logic of propositions A 
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and B would force us to conclude that American states and Euro- 
pean Union member states are not democracies because they can- 
not control admission to their territories. Second, the categorical 
claim that self-determination requires that the existing demos con- 
trol the shape of the future demos has implications that I suspect 
Song would not embrace. On this account it would appear to be 
within the power of the existing polity to deny membership to the 
future children of existing citizens, or even to strip current mem- 
bers of citizenship. 

Third, and perhaps most important, the idea that insiders 
must control access to the territory in order to satisfy the moral 
equality of persons—that is, in order to respect “the right of indi- 
viduals to be regarded as equal participants in significant politi- 
cal decisions by which they are bound”—seems to fail on its own 
terms. After all, every person excluded by immigration restric- 
tions is excluded by virtue of a significant political decision by 
which that person is bound. Thus, by its own terms, proposition 
C provides an argument in favor of giving those excluded a say in 
a state’s exclusion decisions, precisely the point that Song wants 
to deny. 

This dilemma is not an artifact of anything peculiar about 
Song’s approach. Instead, it is an applied example of a general 
problem in democratic theory on which Song has done interest- 
ing work—a problem often labeled the “boundary problem.” This 
problem has eluded a satisfactory solution for generations. The 
fact that the problem plaguing many theories of territorial exclu- 
sion turns out to be equivalent to the boundary problem in demo- 
cratic theory leaves me pessimistic that the dilemma will be solved 
in the migration context. 


C. Not All Exclusion Is Spatial 


Putting aside this conundrum, however, perhaps there are other 
reasons why at least some exclusion is necessary to preserve one of 
the valuable goods proposed by the forward-looking theories. Cer- 
tainly many people have the intuition that the syllogism’s second 
premise is sometimes correct. Even if this is true, however, it only 
entails the conclusion that some form of exclusion is necessary. It 
does not necessarily justify territorial exclusion. 
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Freedom of movement across international borders is often not 
sufficient, in itself, to threaten the valuable goods defended by the 
forward-looking theories. Instead, for most of the valuable goods 
described earlier, two conditions are necessary to create a risk of 
undermining the good: freedom of movement plus nondiscrimina- 
tion against newcomers. To protect the welfare state, for example, 
a state could exclude those who might place great demands on 
it. Alternatively, the state could permit them to enter but restrict 
their access to public assistance. (In fact, the United States and 
other countries do precisely this.) To protect the institutions of 
democracy from “dilution” by outsiders, one could exclude outsid- 
ers from the territory. Or one could simply deny them the access 
to the franchise for some period of time. (Again, this is what the 
United States and other nations do.) To be sure, there are some 
goods, like public culture, that might be deeply affected by the 
entrance of outsiders regardless of the treatment (or even some- 
times precisely because of the treatment) of those newcomers. 
Nonetheless, the fact that not all exclusion need be territorial— 
that newcomers can often be excluded from valuable institutions 
or goods without being physically excluded from a territory— 
means that any theory attempting to justify territorial exclusion 
must explain why discrimination against newcomers is not an 
acceptable substitute for territorial exclusion. 

Scores of theorists writing since Michael Walzer penned Spheres 
of Justice have assumed that newcomers must be treated like exist- 
ing citizens.*’ Although Song is not always explicit about her view 
on equality for immigrants, her argument that “the demos should 
be bounded by the territorial boundaries of the state” might be 
understood as an implicit argument in favor of what we might 
call simple territorial equality—the idea that every person physi- 
cally present within a state must be treated alike. This approach 
requires that those admitted to the territory be treated like citi- 
zens and formally integrated into the demos. On the other hand, 
there is also language in Song's essay that points toward a differ- 
ent view. Defending a state’s right to exclude people who were 
not themselves given a chance to participate in the formulation 
of the exclusion policy, she argues that not all people subject to 
the state’s coercive authority need to be treated like citizens: “The 
demos is not an aggregation of individuals coerced by the same 
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power but rather an enduring collective that makes decisions with 
binding authority.”** In other words, political equality need extend 
only to members, and not everyone who is coerced by the state must 
be accorded membership. The structure of this argument at least 
implies that it might be permissible to admit migrants to the ter- 
ritory without also welcoming them as fu!l members who are enti- 
tled to political equality and a say in the state’s future policies. If 
this is correct, then protecting self-determination (as defined by 
Song) will not in all cases require that a state have the right to 
exclude people from its physical territory. 

Ultimately, my goal is not to argue that either of these possible 
views is correct—though, as Adam Hosein and I have argued else- 
where, it is far from clear that principles of equality require that a 
principle of equal treatment be afforded to new arrivals.*’ Instead, 
my position is simply that these questions about what equality 
requires should be central in open borders debates. Even if terri- 
torially defined states produce valuable moral or social goods, and 
even if these goods would be threatened in the absence of exclu- 
sion, not all exclusion is territorial. Defending territorial exclusion 
requires, therefore, explaining why other forms of exclusion can- 
not or should not serve as substitutes. 


IV. CONCLUSION 


Migrants and the legal institutions that regulate them are nec- 
essarily complex. Yet the philosophical conversation about 
open borders tends to flatten these complexities. Open borders 
debates tend to elevate the status of a single question concerning 
migration—whether it is ever permissible to restrict freedom of 
movement across borders—as analytically prior and morally more 
important than all others. Doing so trivializes questions that are 
far richer historically and more significant politically—questions 
about when, and under what conditions, a particular migrant may 
be excluded; about how that migrant must be treated after entry; 
and about who should make and enforce those rules. Those ques- 
tions are at the core of centuries of political conflict over immigra- 
tion law, both in the United States and elsewhere. But the reason 
to focus on them is not only because they are more historically 
and politically salient. It is also because, as I hope I have shown in 
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this chapter, giving more attention to them will also help us pro- 
duce persuasive accounts of the rights and obligations related to 
migration. 


NOTES 


1. One common way of thinking about this question is by asking whether 
a decision to exclude a person violates her rights. Michael Walzer, for ex- 
ample, argues that states have an obligation to admit refugees even though 
exclusion is generally permissible. See Michael Walzer, Spheres of Justice (New 
York: Basic Books, 1984). Interestingly, arguments of this sort often run to- 
gether two quite different conceptions of rights. One conception is that 
rights are ttumps—entitlements held by individuals that override some gov- 
ernment action or create a corresponding duty on the part of the govern- 
ment. This view is reflected in the claim, made by Michael Walzer and oth- 
ers, that states have an obligation to admit refugees even though exclusion 
is generally permissible. The idea is that some people are so badly off that 
they must be permitted to enter. But rights need not be conceptualized in 
this way. They also can be seen as prohibitions on the government's acting 
for certain impermissible reasons. On this account, it might be wrong for a 
state to exclude a person because of her race or religion. But excluding even 
refugees might be permissible so long as the reason for the state’s action is 
permissible—if, say, the state has already accepted many refugees and con- 
cludes that its system of social services would be overwhelmed by accepting 
more. On the distinction between these two conceptions of rights, see Rich- 
ard H. Pildes, “Why Rights Are Not Trumps: Social Meanings, Expressive 
Harms, and Constitutionalism,” Journal of Legal Studies 27 (1998): 725-63; 
Matt Adler, “Rights against Rules,” Michigan Law Review 97 (1999): 1-173. 

2. The institutional options are in theory vast and could include the 
state into which the person wants to enter, the state from which the per- 
son is leaving, some international body, private parties living in either the 
sending or the receiving state, and so on. In the philosophical literature, 
the fight is typically over whether a receiving state should have unilateral 
authority to make such decisions. In practice, it is interesting to note that a 
broad array of persons and institutions have been empowered to make im- 
migration screening decisions. See Adam B. Cox and Eric A. Posner, “Del- 
egation in Immigration Law,” University of Chicago Law Review 79 (2012): 
1285-349. 

3. Many thanks to Adam Hosein for this point. 

4. See Emer de Vattel, Les droit des gens |The Law of Nations] (1758); 
Chae Chan Ping v. United States, 130 U.S. 581 (1889). 

5. Sarah Song, chapter 1, section I, this volume. 
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6. For a recent restatement of this view, see Daryl J. Levinson, “Parch- 
ment and Politics: The Positive Puzzle of Constitutional Commitment,” 
Harvard Law Review 124 (2011): 657-746. 

7. Democracy is sometimes seen to pose a similar puzzle. 

8. Something like this was Hobbes’s view. 

9. Fora nice discussion of the issue and some potential mechanisms of 
stability and compliance, see Paul Pierson, Politics in Time: History, Institu- 
tions, and Social Analysis (Princeton, NJ: Princeton University Press, 2004). 

10. Chae Chan Ping v. United States, 130 U.S. 581 (1889). 

11. See Song, chapter 1. See also Hiroshi Motomura, “Immigration 
Law after a Century of Plenary Power: Phantom Constitutional Norms and 
Statutory Interpretation,” Yale Law Journal 100 (1990): 545-613, 551 (“Jus- 
tice Field’s opinion established that the federal government has the power to 
regulate immigration, and it further suggested that the political branches 
could exercise this power without being subject to judicial review.”). 

12. Brief for Appellant by George Hoadly and James C. Carter at 16, 18, 
Chae Chan Ping v. United States, 130 U.S. 581 (1889) (the “Hoadly Brief”). 

13. Brief for Appellant by James C. Carter at 3, Chae Chan Ping v. United 
States, 130 U.S. 581 (1889) (the “Carter Brief”). Briefs filed by both the Unit- 
ed States and the State of California emphasizes these concessions: “Indeed, 
the counsel for appellant . . . concede—Ist. That Congress has the power to 
abrogate a treaty between the United States and a foreign power. 2d. That the 
Exclusion Act of October Ist, 1888, was intended to abrogate and does ab- 
rogate prior treaties with China, so far as Chinese laborers are concerned.” 
Brief for Appellee on Behalf of the State of California at 2, Chae Chan Ping 
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JURISDICTION AND EXCLUSION 


A RESPONSE TO SARAH SONG 


MICHAEL BLAKE 


It isn’t much fun to comment on an essay with which one is 
fundamentally in agreement. Disagreement breeds argument, 
which is productive; agreement breeds congratulation, which is 
not. The worst temptation for the commentator is to focus on 
the increasingly small bits with which one disagrees. The sort 
of comment thereby produced often amounts to the statement: 
what’s wrong with your view is that it isn’t quite my view. 

Rather than perform this sort of exercise, I am going to 
focus my commentary on a few questions that I think Song’s 
view—and my own—will have to deal with. These questions 
aren't designed to show that the view is wrong; because I 
largely agree with it, I don’t particularly want to show that. I 
want, instead, to show that there are some points at which the 
moral story about immigration will have to be supplemented. 
To do this, I will start first with the things about which Song 
and I agree. I will then give two arguments with which I think 
views like ours will have to deal. [ will then give some brief 
notes about how it is that we would have to deal with them; at 
this point, I suspect, Song and I might begin to part company, 
although I would of course be entirely happy to discover that 
we continue in agreement. 
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So, to begin with, I think Song is entirely right to think that 
the right to exclude is a jurisdictional right.' Most defenses of the 
right spend too little time on what a state is, qua state—a political 
community, with a defined jurisdictional reach. It is right to place 
jurisdiction back at the center of our account of exclusion. I simi- 
larly agree with Song’s dismissal of property-based and association- 
based accounts of exclusion. These accounts tends to ignore, in 
my view and on Song’s, what is interesting and unique about the 
state—its jurisdictional reach and the morally significant relation- 
ships that emerge from presence within that jurisdiction. I agree, 
finally, with Song’s rejection of culturally based defenses of the 
right to exclude. Indeed, I might go even further than she does 
here; these sorts of defenses seem to me to confuse the notion of a 
good with the notion of a right. Even if cultures were always good 
things, whose existence provided benefits for all those who inhabit 
them, we cannot thereby infer that we have a right to do what- 
ever is needed to defend these cultures. While a particular good 
may provide a rationale for the use of our rights, it is an entirely 
separate matter to explain why that right exists; culturally based 
accounts of the right to exclude ignore this fact, to their detriment. 

All this, then, we have in common. Again, there will be small 
points of disagreement; I believe, for example, that the right to 
exclude is based not on the needs of democracy but on the right 
to refuse to become the agents charged with the defense of some- 
one’s human rights, where those human rights are adequately pro- 
tected elsewhere.’ But instead of focusing on these differences, I 
am going to proceed to the two points on which I believe our views 
are in need of amplification. 

The first of these looks to the issue of federalism and subsidiar- 
ity. The arguments Song gives for the benefits of democratic clo- 
sure are, strictly speaking, insensitive to federal level; if solidarity 
and knowing who one represents are good things for democratic 
functioning, they are good things both within the sovereign state 
and within the federal subunit. This might be considered a prob- 
lem, since now it appears that not only the United States but also 
the state of Louisiana, Orleans parish, and the city of New Orleans 
are all democratic spaces, and the argument for the right to 
exclude would seem to apply with equal strength to all of them. It 
makes democratic life easier within Louisiana, after all, if the state 
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representatives from Louisiana know who they represent; it simi- 
larly helps Louisiana be a democratic society when Louisianans 
are able to rely upon the sorts of trust created by a common back- 
ground and set of cultural institutions. But if these considerations 
give the same rights regardless of where they are found, then they 
might seem a bit problematic; while many of us would be happy to 
defend the right of the United States to keep out unwanted immi- 
grants, few of us would want the state of Louisiana to have the 
equivalent right to keep out unwanted visitors from (say) Seattle or 
Berkeley. Legally, moreover, the absence of such a right is uncon- 
troversial; while states often tried to keep out unwanted paupers 
from other states in the late eighteenth century—and some have 
tried to do similar things more recently—they simply don’t have 
such a right under the U.S. Constitution, and they rarely pretend 
they should.’ But if Song’s argument is right, then why should this 
be so? The problem here, I think, is that the argument Song gives 
strictly speaking only describes why the right to exclude is a good 
thing for the democratic functioning of a set of political institu- 
tions. It doesn’t tell us anything about how those political institu- 
tions relate to other political institutions, whether they are above or 
below in a federal system. We have to add some account of federal- 
ism and subsidiarity before we can rest assured that the argument 
in question, while it proves the right of the state to exclude, has 
not proved entirely too much on the way to that conclusion. 

The second point looks to the issue of interpersonal justification. 
The worry is simply this: What can be said to the would-be immi- 
grant at the border, who is seeking admission?* The justification 
would have to be one that respects the moral equality of the would- 
be immigrant and the current residents of the territorial jurisdic- 
tion to which that individual is seeking admission. I am not sure, 
though, how the right to exclude as Song develops it can do this 
job, without running into problems rather similar to those found 
in nationalist defenses of the right to exclude. The reason for this 
is simple: all the notions given by Song in her defense of the impor- 
tance of border closure identify good things that emerge from the 
border’s being closed. Trust, solidarity, knowledge of who we are 
and who we represent—these are all good things that help demo- 
cratic selfgovernment. Given the importance of self-government, 
these good things are a special category of goods; we are not here 
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being told to justify the exclusion of a would-be immigrant with ref- 
erence to the pleasant things we continue to have while we keep 
them out. They are, instead, things that are helpful to the establish- 
ment of democratic self-government, which we might think of as 
being a set of relationships that are of inherent moral importance. 
But these goods are, at most, things that are helpful in the creation 
of democratic self-rule; we can imagine, after all, flourishing demo- 
cratic communities with less than fully maximal amounts of trust, or 
solidarity, or representative identity. (Indeed, all actual states, even 
the most well-ordered, have deeply imperfect scores on any of these 
values.) And that means that the justification we offer to the one 
who wants admission is not: sorry, you can’t come in because your 
presence would make morally rightful relationships impossible. It is, 
instead: you can’t come in because your presence would make mor- 
ally rightful relationships slightly more difficult. And I am not sure, 
without some more argument, why we are able to say this to a would- 
be immigrant, while thinking that we are still entitled to call our- 
selves moral egalitarians. If the would-be immigrant would actually 
make a democratic society cease to exist by her presence, then that’s 
a good enough reason to keep her out; democracy, like the con- 
stitution, is not a suicide pact. But if the justification for exclusion 
isn’t imminent destruction but merely a suboptimal-but-possible set 
of circumstances for democratic self-rule, why do we think this is a 
sufficient rationale to deprive the would-be immigrant of the right 
to move across borders? 

A hypothetical might help make this case. Imagine that aesthetic 
enjoyment of nature is a moral imperative; looking at pretty things 
is not just good but a rightful sort of relationship, incumbent upon 
all good people. So: I’ve got an obligation to be on a plot of beauti- 
ful land, staring at the trees. Now you wander onto the land. Your 
presence here won't make my rightful relationship with nature 
impossible; you're just a slight impediment to my maximally achiev- 
ing the sorts of relationship I ought to try to cultivate. (You’re nota 
tree, but neither are you so hideous you negate the value of staring 
at the trees.) Could I push you off the land, citing my need to enjoy 
nature? It’s hard to say in the abstract, of course, but I think you 
could at least speak back to that right by saying—hey, I need to stare 
at nature too! If it’s possible for both of us to stare at nature here, 
why shouldn't we both have the right to do so? Sure, your maximal 
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nature-staring will be impeded by my presence, but it will be made 
only less than perfect—not wrongful, or somehow less than morality 
would require. I think the first inhabitant here is obligated to take 
the hit and accept a less than perfect ability to have a relationship 
with nature. To say otherwise would seem to be saying to someone 
at the border: yes, it would be possible for you to come in and enjoy 
the relationships that we think people ought to have, but we’d 
rather maximize the good things than let you be a part of them. 
And I’m not sure why this sort of justification is ever acceptable, 
when it’s used as a justification for the sorts of coercion that exist 
at the border. When someone wants to cross into our country, and 
we say we’d rather have more of certain goods, even though we'd 
have enough when they come in, and then we use physical violence 
to exclude them when they try to come in anyhow—well, all this 
looks to me very much like the insistence that the freedom of others 
is legitimately trumped by the selfinterest of others. If John Rawls 
was right that the problem with utilitarianism was its ignoring the 
separateness of persons, then the view defended here might come 
very close to committing the same sin against the persons of would- 
be immigrants at the border. Indeed, I'd say it’s the same issue I find 
with the nationalist defense of exclusion: the fact that a given action 
would help produce a good does not, in itself, defend the existence 
of a right to do that action. 

As I said at the beginning, I think answers exist to both of these 
problems. In both cases, though, I think getting clearer on these 
answers might provoke some interesting additions to the theory. 
The first one can be dealt with comparatively easily; if Louisi- 
ana doesn’t have a right to exclude, it’s likely because of some- 
thing having to do with the self-conception of the United States. 
We could easily imagine a close possible United States that had 
allowed the states of the Union to run their own immigration 
systems; I wouldn’t want to live there, but I don’t think it’s mor- 
ally impermissible for something like it to exist. This means, 
though, that the right to exclude isn’t inherent just in a demo- 
cratic self-government but in a particular sort of democratic self- 
government—one that conceives of itself as having a particular 
sort of relationship to the federal units beneath (and, perhaps, 
above) its authority. I think getting clearer on what that might be 
would make Song’s view more persuasive. And I believe something 
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interesting might emerge when this account starts taking inter- 
national institutions seriously. If novelty continues to emerge in 
international forms—if the neo-medieval view of international 
relations begins to accelerate—then we might arrive at some situa- 
tions in which transnational institutions create a single democratic 
polis (whatever that means!) out of what once were sovereign 
states. Where this happens, the right to some forms of international 
migration might emerge from the same materials we use here to 
deny these rights. Europe, for example, has many of the attributes 
needed to understand itself as a single community of self-rule; it 
has a Parliament, certain rights to trump the legal rules made by 
federal subunits, a system for judicial review, and so on. This might 
mean that the right to mobility within Europe is required, for the 
same reasons it is required between Louisiana and California. I do 
not want to draw too much significance out of this; I only want 
to point out the small irony—that once Song’s view is fully devel- 
oped, it may end up defending the moral necessity of the right to 
move across national borders. 

The second issue with the view is, I think, more philosophically 
vexing. The issue is what, precisely, can be said to the would-be 
immigrant that does not violate the notion of moral equality. One 
solution would be to simply say that Rawls was wrong, and that 
we are sometimes allowed to justify a restriction on freedom with 
reference to the maximization of a good—or, perhaps, that Rawls 
properly interpreted would not be offended by such a statement 
made at the border. I have to say I am not a fan of this strategy; 
what's appealing about the liberal project is that it insists upon 
moral equality, and to let this moral ideal be a merely local value 
is unduly dismissive of liberalism’s potential. But I think we could 
start an alternative solution here by looking at what it is that indi- 
viduals are truly entitled to, as part of the project of ensuring 
moral equality. We would have to focus, then, not simply on what 
makes political communities flourish but on what people are enti- 
tled to simply in virtue of being human. We might imagine, for 
example, that people are entitled to have some space within which 
they are guaranteed the rights of democratic self-government— 
but not that they are entitled to have those rights protected by the 
institutions that they would most prefer. (To borrow Robert Good- 
in’s metaphor: we are entitled to a lifeguard at the beach, but no 
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lifeguard may have to guard all beaches—and we are not necessar- 
ily entitled to select the lifeguard we most desire.)° Getting clear 
on how this would work would require us to shift attention away 
from the needs of the current inhabitants, to the moral rights of 
the would-be immigrant. This shift would have the benefit of mak- 
ing us look directly at the most morally central issue: whether or 
not these rights give rise to a claim on the part of that immigrant 
to entry. Song’s story right now only gives us part of the answer: it 
provides an account on which the current members of the state 
have a reason to seek closed borders, given the benefits that clo- 
sure would provide. But until we see why it is that the would-be 
immigrant does not have a right to entry, it seems that the answer 
is Only partial. Justifying exclusion to outsiders would have to make 
an appeal to what they are owed, not simply what is useful for cur- 
rent insiders. 

I would end by reiterating what I said at the beginning: I 
believe there are answers to these issues, and nothing I said here is 
intended to disprove Song’s methods or her conclusions. Indeed, 
these methods and conclusions are both exactly what I would hope 
for; they focus on the right aspects of the situation, and they derive 
answers I think are both sensible and defensible. Song’s view is at 
worst incomplete, and incompleteness is a much more venial sin 
than inaccuracy. I’m happy to be a fellow traveler on Song’s road, 
and I hope to have been of some use in making that shared road 
more useful in future debates. 


NOTES 


1. Iam focusing primarily on Song’s arguments from political theory, 
not her analysis of legal history—although I would note, in passing, that I 
am not sure I agree with her linking of international relations realism and 
unilateral statism. Unilateral statism of the sort defended in early mod- 
ern philosophy, after all, was compatible with the existence of genuine 
moral duties to strangers; as Song notes, Vattel defended the idea that the 
territorial state had duties to outsiders thrown against it by tempest and 
necessity. This sort of idea is incompatible with realism understood as a 
prescriptive account of state duties. On my view, unilateral statism can be 
a more moderate thesis about the rights of a political community; realism 
is a more extreme thesis of both these rights and the legitimate moral 
constraints on how they might be deployed. 
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2. I develop this account in “Immigration, Jurisdiction, and Exclu- 
sion,” Philosophy and Public Affairs 41 (2013): 103-30. 

3. The most important case on this subject is Shapiro v. Thompson, 394 
U.S. 618 (1969), which struck down Connecticut's residency requirement 
for access to public benefits. 

4. This question, obviously, is inspired by Arash Abizadeh, whose writ- 
ings have given it more force in recent years. See “Democratic Theory and 
Border Coercion: No Right to Unilaterally Control Your Own Borders,” 
Political Theory 36 (2008): 37-65. 

5. Robert S. Goodin, “What Is So Special about Our Fellow Country- 
men?,” Ethics 98 (1988): 663-86. 
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BORDERING BY LAW 


THE MIGRATION OF LAW, CRIMES, 
SOVEREIGNTY, AND THE MAIL 


JUDITH RESNIK 


Law in the United States is awash with efforts to delineate borders 
(alien/citizen, authorized/unauthorized migrant, federal/state) as 
justifications for legal rules controlling human movement. Yet the lit- 
erature mapping the illegalization of the migration of peoples does 
not reference that many borders have become readily traversable, 
if not invisible, through interdependent government efforts result- 
ing in the legalization and internationalization of subsidized mail 
services. And, while the politics of migration are much debated, the 
post is infrequently acknowledged as either a political or a legal site. 

I bring together these domains not to equate the migration of per- 
sons and families with the movement of objects but rather to clarify 
how reliant governments are on border crossings and to underscore 
how political imagination reshapes sovereign practices. Two major 
shifts, both predicated on states forwarding their own national iden- 
tities, have moved in opposite directions: one imagining the globe 
as a “single postal territory” and the other turning migration into a 
crime. In pursuit of both, governments expanded their role as pro- 
viders of services—from creating a transnational currency in stamps 
for mail to patrolling borders and building detention centers. 


79 


80 JupITH RESNIK 


Neither set of practices is secure. Spectacles of desper- 
ate migrants, seeking both physical safety and economic well- 
being and grounding claims of fair treatment in transnational 
human rights, have turned the border into a site of sovereign 
dysfunction—making plain that neither law nor land can readily 
be bordered. In contrast, while the cooperative sovereign negotia- 
tions entailed in the movement of mail have demonstrated govern- 
ments’ Capacities to expand economic markets and their political 
influence while also promoting interpersonal relationships and 
political liberties, the universalist aspirations and redistributive 
utilities of these state-run services are now under pressure from 
private providers, able to selectively cream off segments of mar- 
kets, and from illiberal forces, aiming to control and channel the 
content of exchanges. 

Will either the punitive migration or the subsidized mail 
regime last? Answers turn on whether political will can be mar- 
shaled and constitutional law enlisted to undo the criminalization 
of migrants and to sustain states as central sources of collective 
identities aiming to protect liberty and to enhance equality. By 
tracing the criminalization of migration through state and fed- 
eral initiatives in the United States during the last several decades 
and sketching the development of the Universal Postal Union, I 
aim to disrupt the sense of inevitability about either trajectory. My 
hope is to refocus migration debates on the normalcy, rationality, 
and legitimacy of human movement in search of better circum- 
stances. New states risk more of their sovereignty by performing 
their incapacity to stem migrants than expressing their sovereign 
identities through supportive infrastructure services that facilitate 
the movement of persons seeking to cross boundaries. Political 
invention is thus required to turn such cooperation into a taken- 
for-granted government activity, akin to the state-subsidized inter- 
jurisdictional, cooperative postal system that has become so nor- 
mal as to be unseen. 


I. BORDERING 


Opposition [to registration laws for aliens] was based upon charges 
that their requirements were at war with the fundamental principles 
of our free government, in that they would bring about unnecessary 
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and irritating restrictions upon personal liberties of the individual, 

and would subject aliens to a system of indiscriminate questioning 
similar to the espionage systems existing in other lands. 

Hines v. Davidowitz, 312 U.S. 52, 71 (1941) 

(Justice Hugo Black, for the Court) 


[A]ny investigatory detention . . . may become an “‘unreason- 

able... seizur[e],’” .. . [but] I know of no reason why a protracted 

detention that does not violate the Fourth Amendment would con- 
tradict or conflict with any federal immigration law. 

Arizona v. United States, 132 S. Ct. 2492, 2516 (2012) 

(Justice Antonin Scalia, dissenting) 


Signatories to this Treaty “form .. . a single postal territory for the 


reciprocal exchange of correspondence.” 
Treaty of Berne, Article 1, 1874 


A series of puzzles prompts this inquiry into the regulation of the 
movement of persons and objects. Above I quoted snippets from 
two U.S. Supreme Court immigration cases, one decided in 1941 
and the other in 2012. They capture a shift in constitutional dis- 
course from the aspirational assertion that harassing aliens was 
antithetical to American identity to the contemporary era, when 
stigmatization through surveillance, detention, deportation, and 
criminalization of unauthorized migrants has become an ordinary 
government practice at both state and federal levels. The excerpt 
from the 1874 Treaty of Berne brings transnational interactions 
into view through that ambitious effort to eliminate border- 
barriers so as to facilitate reciprocal commercial, political, and 
personal interactions through postal services. 

Today, few people pause to marvel at the fact that placing a 
stamp on a letter in the United States and putting it in a blue box 
sends that piece of mail securely across national boundaries to 
arrive in a country thousands of miles away. But before the 1870s, 
posting a letter abroad was no ordinary act; given various land and 
sea routes, the transit was treacherous, prices varied, and charges 
were sometimes collected upon receipt. The founding in 1874 of 
what is now called the Universal Postal Union (UPU), identified 
as the second-ever government-based international organization, 
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aimed to overcome cumbersome interactions among individuals, 
countries, and commercial enterprises by imagining the world as a 
“single postal territory.”* 

That new orientation depended on interactions among sover- 
eigns, expanding their capital markets and promoting their politi- 
cal ideologies. Those (often colonial) initiatives facilitated public 
and private exchanges that transformed individual and collective 
practices, as both national and international subsidies enabled 
diverse groups of people to gain new communicative capacities. 
These efforts produced the current commitments to univer- 
sal, government-provided, uncensored mailing services. In the 
twenty-first century, however, fragile states, waning national sup- 
port, private competitors, and new technologies challenge that 
infrastructure. 

The movement of objects is, of course, not to be equated with 
the movement of people. But the invention of a universal postal 
union represents government choices to respond to the Westpha- 
lian development of sovereign borders by committing to their 
erasures for specific purposes. My argument is that it is likewise 
normatively desirable to promote the choices of individuals and 
families to move and that to do so requires both national commit- 
ments to the morality, legality, and utility of migration and new 
international institutions facilitating migration. My claim is that 
such an approach is not only useful for individuals, families, and 
communities bound up in cross-border networks but also essential 
for the viability of the nation-state in the twenty-first century. 

Legalization, in the sense I advance it here, references both the 
recognition of the status of the estimated 11 million individuals 
residing in the United States who have crossed borders without 
permission and taken up long-term residency and the commit- 
ment to change the valence of movement so as to detach entry- 
without-permission from the punitive infrastructure that has been 
built during the last seventy years. Before 1929, in the United 
States, permission to enter was needed, but crossing a border was 
not a criminal act. Regulation need not rely on criminalization, 
just as citizenship need not be the only form of relationship that 
residents of a place have with a body politic. 

Many commentators have addressed the import of democracy 
and of human rights for migration and the political and moral 


Bordering by Law 83 


arguments for liberalizing entry for economic migrants as well 
as political refugees.’ And, around the world, a few courts have 
addressed whether migration can be punished as a crime and the 
kind of sanctions that can follow unlawful entry.‘ In this chapter, 
I focus on the genealogy and breadth of U.S. legal sanction sys- 
tems, so as to clarify the number of disheartening innovations over 
the last decades and the toll that punitive treatment of migrants 
takes on the rights of citizens, on the interpretation of U.S. con- 
stitutional law, and on American identity. My argument is that the 
criminalization of migration has turned the border into a vivid 
spectacle of national dysfunction, in which both state and federal 
governments perform their own incompetence, as they also under- 
mine American constitutional commitments to equal treatment of 
all persons. 

Normalizing migration through cooperation across borders 
may seem counterintuitive, given images of legions of migrants 
negotiating treacherous paths to transverse borders and anxiet- 
ies about terrorism. Yet, even as migration has “increased almost 
sixfold” over ninety years when the population grew threefold,” 
most people do not leave their countries of origin. In 2012, the 
world’s population was estimated to be 6.9 billion people, of whom 
214 million—3 percent—were migrants, living outside their coun- 
tries of origin.® By 2015, the number had risen slightly; 244 mil- 
lion people—some 3.3 percent of the world’s population—were 
migrants.’ 

Numbers are, of course, only a part of the story. Attention is 
focused on immigration in the United States and in Europe 
because the movement of persons and things is neither symmet- 
rical across borders nor uniform around the globe. In migration 
studies, the nomenclature of “sending” and “receiving” denotes 
that difference—raising concerns at one end that high migrant 
exit rates deplete sending countries’ capacities and, at the other, 
that high entry rates overwhelm receiving countries’ resources.* 
The United States is a receiving country.’ Forty million people, or 
13 percent of the country’s population of more than 300 million, 
were born outside the country,'’ and millions more are children of 
those born abroad." 

More than that: America was born through migration, prompt- 
ing U.S. Supreme Court Justice Anthony Kennedy to explain in 
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2012 in Anrzona v. United States that “[i]}mmigration policy shapes 
the destiny of the Nation.”'* His opinion for the Court in that 
case—bearing the name of a state in conflict with the national 
government—reflected that some parts of the United States 
receive more migrants than do others and have views hostile 
toward migration. The decision held that federal law precluded 
states from adding criminal sanctions on unauthorized migrants 
on top of those already imposed by federal statutes and imple- 
mented (or not) through executive branch prosecutions. 

I juxtapose materials on the migration of persons and the 
movement of objects to reflect on the dynamic changes in U.S. 
law governing both so as to analyze the varying functions of and 
aspirations for sovereign borders. Until 1929, entering the United 
States without permission was not a violation of federal criminal 
law.'* Moreover, in 1941, in Hines v. Davidowitz, the Supreme Court 
rejected Pennsylvania’s public registration of aliens as antithetical 
to America’s commitments to “personal liberties,” a posture the 
Court contrasted with the licit “espionage systems in other lands.”'* 

Yet, in the nineteenth century, the Court had countenanced 
Chinese exclusion laws,’ and just four years after Hines, the Court 
upheld the internment of citizens of Japanese ancestry as a per- 
missible response during World War II.'® During the course of sey- 
eral decades, the constitutional law on liberty shifted, as state and 
federal laws imposed stigmatizing disabilities on migrants through 
constructing steel barricades, detention centers, and employment 
bans. 

These decisions are the outgrowth of politics that, thus far, 
courts have not ruled constitutionally impermissible. Thus, a vast 
investment of resources, reliant on criminal and civil regulations 
and permitted under constitutional law, has worked to marginal- 
ize migrants. The shadows of these laws extend beyond the cat- 
egory of the alien and thereby make searches and oversight of citi- 
zens both plausible and legal. Criminalization has captured tens 
of thousands of individuals, resulting in an incarcerated popula- 
tion exceeding 2 million people. Technologies of oversight have 
expanded, such that the National Security Administration, using 
methods unimagined only short times ago, can skirt borders, gov- 
ernments’ sovereignty, and citizenship status in pursuit of knowl- 
edge about both persons and objects. 
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The criminalization of migration took place during the last cen- 
tury; the reconfiguration of mail services occurred before then. 
Private entities once provided limited postal services that lacked 
uniform pricing, took circuitous routes, and reached only selected 
recipients. Further, mail was not a secure source of interpersonal 
or commercial exchange. Yet, during the last 150 years, mail 
gained protections, enshrined in many constitutions and reflect- 
ing the commercial and interpersonal utilities as well as commit- 
ments to individual autonomy, privacy, and free expression. In the 
twenty-first century, surveillance of electronic exchanges and cell 
phones makes mailed correspondence a relatively private form of 
communication. 

How did migration become so entwined with the criminal law? 
How did mail come to move easily across borders? And what role 
does sovereignty play in both arenas? To understand the cur- 
rent construction of American border law requires knowing the 
building blocks. First, I detail how law and practices—not land— 
delineate borders for migrants in the United States. Second, given 
ongoing debates about the allocation of national and local power, 
I explore the respective roles of state and federal governments 
in shaping contemporary laws. An assertion of the hegemony of 
national law’s authority to displace state law misses how much “the 
national” incorporates state-created approaches to alienage. Illus- 
trative is the degree to which federal registration regulations came 
to resemble the Pennsylvania law that, in 1941 in Hines, the U.S. 
Supreme Court rebuffed as antithetical to American commitments. 

Third, I elaborate the expansion of government surveillance 
authority over migrants through public and private sector actors 
working in the civil and criminal systems. As the law shifted to 
accommodate such regulation, constitutional law also tolerated 
oversight of citizens. Just as aliens can now be required to show 
documentation, citizen-recipients of federal benefits may be 
required to submit to home searches, citizen-prisoners to warrant- 
less searches of their cells, citizen-schoolchildren to testing for 
drugs, and all persons to surveillance of their transnational phone 
communications. 

Fourth, I turn to border erasure and state services in creat- 
ing subsidized national and international postal services. Sov- 
ereigns once used mail to oversee information flows and to 
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maintain control of their populations. But interests in empires, 
capital markets, global literacy, and nation-building intersected 
with social movements insistent on equality and with technologies 
facilitating the travel of both persons and things. Governments 
responded with major investments in networks enabling individu- 
als to exchange largely uncensored information within and across 
borders. 

Because what is now known as the Universal Postal Union came 
into being in 1874, “an individual can post a letter and expect it to 
be delivered safely to any designated place in the world within a 
relatively short span of time.”'’ The UPU, the second-oldest inter- 
national organization composed of state members, is a pioneer of 
geopolitical bureaucracies—traversing World Wars I and II and 
the birth and demise of the League of Nations, to land under the 
umbrella of the United Nations. Yet, akin to the small percentage 
of the world’s population that moves across borders, mail gener- 
ally circulated within national borders. In 2012, the number of let- 
ters and parcels in the mails was tallied to be close to 370 billion, 
of which some 5 billion (1.3 percent) went across a national bor- 
der. In 2014, the number of letters and parcels in the mails was 
tallied at 327.4 billion items, down 2.6 percent from 2013, when 
some 3.46 billion letters and parcels crossed a national border.'* 

The history of postal services brings a fifth point into sharp 
relief, about the functionality and future of such state services— 
now under siege by another border erasure, encoded in nomen- 
clatures of globalization and privatization.'” Globalization helps to 
explain the inevitability of migration, the permeability of states’ 
borders, and the anxiety about migration.”” Amid disagreements 
about the novelty, import, utilities, and distributive impacts of 
privatization and globalization, commentators agree that state sov- 
ereignty, at least in the form it took in prior centuries, is under 
siege.”! 

Migration offers an opportunity to reconstruct the shape and 
to revitalize the commitments of nation-states to service provision, 
within and across borders. Social and political movements, using 
law, have produced many changes—the criminalization and ille- 
galization of migrant movement; federalization of migrant law; 
globalization and privatization of government functions; and 
another, less familiar, effort, “postalization.” That term comes 
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from U.S. debates about whether telegraph services should fol- 
low the example of the post office and be operated and owned by 
the federal government.™ That “postalization” is the outlier makes 
vivid the success of the other movements in turning equally awk- 
ward locutions into ordinary language. 

I bring together these domains not to equate the migration of 
persons and families with the movement of objects but rather to 
clarify how reliant we are on both state identity and border cross- 
ings. The literature mapping the illegalization of the migration 
of peoples does not reference the legalization and international- 
ization of subsidized mail services, making many borders travers- 
able, if not invisible. And, while the politics of migration are much 
debated, the post is infrequently acknowledged as a political and a 
legal site. Choices abound about what meaning to ascribe to delin- 
eations such as alien/ citizen and federal/state. Assuming the natu- 
ralness of those divides deflects attention from the need for gov- 
ernments to create their identities through providing services to 
people residing in and seeking to affiliate with their legal regimes. 

My purpose in bringing the mail into migration studies is to 
undo a sense of the normalcy about the borders that are now con- 
structed. It is no more “normal” to place a person’s act of crossing 
a border into the category of “crime” and to permit police to stop 
individuals to ask for identity documents than it is “normal” to put 
a letter in a box and assume state cooperation and subsidies will 
result in safe transit of that item hundreds or thousands of miles 
through systems aiming to provide universal services around the 
world. 

Further, I hope to dislodge complacency about the “twilight 
of sovereignty,” sometimes celebrated by cosmopolitans, arguing 
the unfairness of the nation-state as the unit by which rights and 
opportunities are allocated as well as citing the production of hor- 
rors that have been imposed in the name of sovereign states. In 
addition, the global scope of problems such as climate change and 
terrorism makes plain the limits of individual states—prompting 
some to call for recognition that this form of governance has 
reached its end.» 

But the last century also witnessed states’ capacity to generate 
new commitments to the equality and dignity of all persons and to 
freedom of movement. States invested in redistributive efforts that 
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produced a host of services; the infrastructures of border controls, 
detention facilities, and post offices are the examples detailed 
here. Whatever the aspirations for “the global,” rights, injuries, 
and services are made material in daily experiences in particular 
places governed by specific legal rules turned into practice. 

Thus, it is the eclipse of sovereignty—of government and its 
services—that is my concern. Border surveillance and postal sys- 
tems are both expressions of sovereign capacities; these institutions 
developed along with other government services, such as police, 
courts, prisons, education, and health care. The motivations for 
governments to take on such work are diverse. The nineteenth- 
century commitment to liberty of transit of pieces of paper and 
packages was produced by a mix of economic, political, imperial, 
colonial, humanitarian, and democratic agendas that prompted 
states to render their borders functional points of contact. The 
inventions of national mail services and of transnational coopera- 
tion via the Treaty of Berne in 1874 underscore the potential of 
sovereignty (democratic or not) to create new service institutions 
that reshape opportunities at both individual and aggregate levels. 
The question today is whether governments can join together to 
undo the stigmatization of migrants and to help people who want 
or need to move. 

Of course, the relocation of individuals and families (even when 
labeled “human capital”) poses many more complexities than 
does the transitory nature of the exchange of letters and objects, 
even as free movement of objects and open exchanges also have 
profound effects. But the need for action located at the level of 
the nation-state and yet engaging in transnational responses is 
parallel. Migration policy today is somewhat akin to mail prac- 
tices in the 1860s, when various bilateral or multilateral treaties 
paved the way for some transnational transit but were profoundly 
incomplete. In addition to developing safe networks of transit for 
mail and deciding which entities counted as relevant actors, ques- 
tions once abounded about resources, translated in that context in 
terms of whether to require payment on receipt or when sending, 
how to price mail and develop stamps as a new transnational cur- 
rency, and what infrastructure to create for delivery services. More 
profoundly, new norms had to be developed about the free move- 
ment of ideas and the desirability of shifting sovereign authority to 
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facilitate commercial and interpersonal interactions. The idea of 
mail as a subversive threat to the status quo may be hard for con- 
temporary readers to imagine, unless put in the context of some 
countries’ current efforts to limit access to Internet services. 

The idea of compatible, reciprocal services for mail, which 
had to take into account enormous variations in state sovereign 
infrastructure capacities and political ideologies, ought to inform 
twenty-first-century migration policies, directed at the cyclical and 
the permanent movements of persons in receiving and sending 
countries. In closing, I discuss institutions such as the Interna- 
tional Organization for Migration (IOM), which developed after 
World War II to respond to refugee emergencies, and which has 
since focused on migration management “for the benefit of all,”** 
the social and economic benefits of migration, and the “dignity 
and well-being of migrants.”* 

Yet the IOM, dealing mostly with populations in crisis, is only 
beginning to explore what “openness” to migration could mean 
and has not taken its agenda to be the full support of economic 
migrants and the complete decriminalization of the activity of 
migration.*° The regulation of borders does not require that unau- 
thorized entry be a crime. Were governments to want to organize 
and to support movement, they know how to invent transna- 
tional organizations, obligations, and the provision of site-specific 
resources and rules. 

Mail and migration thus pose parallel, albeit distinct, questions 
about the roles played by governments working in concert to shape 
the norms and agendas around border crossings. One could couch 
the motivations of government to support both forms of movement 
in neoliberal terms. People embedded in capital markets rely on 
border exchange, border effacement, and border security for eco- 
nomic growth, and some argue the net effect is a reduction in social 
justice and an exacerbation of inequalities.*’ As Paul Jakob Marp- 
erger, an early eighteenth-century proponent of international mail, 
put it: the “friendly exchange of correspondence” between “the 
European powers,” “the princes of Asia,” and the “Barbarian States” 
was needed so that “Commerce and Engineering would flourish!”** 

Migration is likewise linked to development, with evidence 
from empirical studies that migrants are not a “drain” on the 
public purse and may well be a net gain.“ Under this analysis, 
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self-serving public and private sector actors impose or relax lim- 
its on migration of people and on the movement of letters and 
parcels to forward their own economic well-being, and may do so 
without seeking to mitigate the exploitation of laborers, to protect 
the environment, to provide fair wages, or to ensure political par- 
uicipatory opportunities and free expression. 

Yet, such a neoliberal analysis is incomplete, for it fails to 
acknowledge that capital and political expansion through global 
networks has also facilitated new imaginations about individual and 
collective rights and capabilities and about the state as a central 
provider of diverse goods and services. The capacity to exchange 
mail endowed individuals with communication opportunities that 
altered what they could read, learn, and do. Likewise, migration is 
an artifact not only of receiving countries’ appetites for labor but 
also of individual’s agency and of the networks and communities 
aiming to alter life opportunities through movement. 

Aspiring and new entrants pose important and difficult ques- 
tions for polities professing commitments to human dignity, lib- 
erty, and equality. Responses other than barriers are possible, as 
illustrated by the Refugee Convention after World War II and by 
the invention of new governance structures, including those sup- 
porting national and international mail services. These new institu- 
tions demonstrate governments’ potential to provide redistributive 
and democratic services, as well as the inequalities and challenges 
that reside within such attempts. Seen together, mail and migra- 
tion instruct on the centrality of governments and on the need 
both to detach political imagination from its “methodological 
nationalism,” with nation-states as the unit of analysis, as well as 
to “bring the state back” to forge new norms and infrastructures.” 

Major gaps in mail services are located in poorer countries 
with limited infrastructure and wobbly governments. Meanwhile, 
private global providers are competing with the UPU, and coun- 
tries with more robust economies are privatizing their internal 
postal services. Globalization and privatization place in jeopardy 
the cross-subsidies that state regulation imposes on the distribu- 
tion of postal services.*' These developments raise questions about 
whether the norms of uncensored personal correspondence and 
universal service, to which 192 member states of the UPU for- 
mally subscribe, will be sustained. The question of migration raises 
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parallel concerns—about how to generate new legal commitments 
to change from criminalization to subsidization of human move- 
ment, so as to recognize the needs both of migrants and of long- 
term residents of the receiving countries. 

In short, over the course of two centuries, governments 
expanded their repertoires and capacities as sources of services— 
from crafting a shared symbolic and economic system for the 
exchange of mail to patrolling borders and building new deten- 
tion facilities. This century’s question is whether political will can 
be marshaled to sustain states as central providers of social order- 
ing that generate cooperative, redistributive exchanges respectful 
of individual liberty and aiming to enhance equality. My aim is to 
invite attention to the utilities of government and to the project 
of shifting normalcies so as to probe whether states’ coordination 
to decriminalize migration and to facilitate movements of persons 
seeking to cross boundaries could become a taken-for-granted gov- 
ernment service, akin to state-subsidized interjurisdictional, coop- 
erative postal systems, now at risk of becoming a relic of eras when 
governments were central. 


II. LEGALIZING, ILLEGALIZING, AND 
CRIMINALIZING MIGRATION 


A. Disentangling Territory, People, and Law from Borders 


The “power of a court to try a person for a crime is not impaired by 
the fact that he has been brought within the court’s jurisdiction by 
reason of a ‘forcible abduction.” 

Frisbie v. Collins, 342 U.S. 519, 522 (1952) 


Territory seems the obvious starting place for understanding the 
law of borders. As Justice Oliver Wendell Holmes explained in 
1908, “boundary means sovereignty, since, in modern times, sover- 
eignty is mainly territorial,”** and legal doctrines frame the reach 
of law in terms of when its “extraterritorial” application is permis- 
sible.= Further, the U.S. Constitution’s Fourteenth Amendment 
commands states to accord any “person within its jurisdiction” 
equal protection of the law. But such formulations are incomplete 
because the “border” that constitutes the country’s “jurisdiction” 
is not an artifact of tidewaters, rivers, and mountains alone. Law 
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both specifies lines and at times redraws them, altering the import 
of a person's presence in material space.” 

One form of extended jurisdiction is the deployment of pub- 
lic or private employees in other countries to police entry from 
afar. For example, in 1894, the United States authorized railroad 
screenings in Canada of individuals seeking to come to the United 
States.” By 1918, the United States had turned its consular offices 
into preliminary national borders by requiring prospective admit- 
tees to obtain visas.” Passing that screening made an applicant eli- 
gible for another inspection, either at the landmass of the United 
States or at other outposts. Beginning in the 1950s, “preinspec- 
tion” became available at several airports, primarily in Canada.” 
The Illegal Immigration Reform and Immigrant Responsibility Act 
of 1996 (IIRIRA) authorized more airports as preinspection sta- 
tions,* and in 2004, the Intelligence Reform and Terrorism Pre- 
vention Act added some two dozen additional offshore sites.” 

Once past these checkpoints, the next inspecion—and perhaps 
entry onto U.S. lands—comes by way of Customs and Border Pro- 
tection (CBP), a part of the Department of Homeland Security 
(DHS), created in 2003 to replace the Immigration and Natural- 
ization Service (INS).*’ Yet this border is also not always contigu- 
ous with the country’s edges. The Immigration and Nationality Act 
of 1952 granted “any officer or employee of the Service authorized 
under regulations prescribed by the Attorney General [the] power 
without warrant” to “board and search” vessels “within a reason- 
able distance from any external boundary of the United States.”*' 
Since 1957, a Department of Justice regulation has defined rea- 
sonable to be “a distance of not exceeding 100 air miles from any 
external boundary of the United States.” Homeland Security has 
an “international footprint,”” as it develops a network of “border 
threat” efforts—sharing information, undertaking joint initiatives 
with northern and southern neighbors (one aptly named “Beyond 
the Border”), and entering into memoranda of understanding 
with various foreign countries.” 

Moving to the country’s interior adds other complexities. The 
INS established inland permanent checkpoints; one has operated 
since the early 1970s in San Clemente, California—66 miles from 
the land delineating the United States from Mexico.” Since the 
1990s, individuals apprehended there, as well as within 100 miles 
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of any exterior border, can be subjected to “expedited removal” if 
they are unable to establish continuous presence for two weeks.” 
The option of expedited removal results in returning an individ- 
ual and, absent claims of asylum or claims of status as a refugee, 
legal permanent resident, or citizen, requires no judicial review of 
the immigration officer’s assessment.*”7 One consequence of expe- 
dited removal is inadmissibility for five years subsequent to that 
removal.** Thus, the use of expedited removal suggests either that 
due process applies but less process is due, or that entry without 
permission (as contrasted with overstaying visas) does not trigger 
due process protections. Border proximity also licenses the CBP 
to stop individuals and ask for a show of papers to verify status—a 
practice sufficiently common to make the phrase “papers please” 
a part of popular parlance. (Estimates are that about two-thirds 
of the U.S. population lives within 100 miles of land and coastal 
borders.) * 

Another legal attenuation of physical boundaries comes from 
the United States’ view of its authority to reach outside its own ter- 
ritory to kidnap individuals alleged to have violated its law. This 
jurisdiction-by-violence has been sanctioned by the U.S. Supreme 
Court under what is known as the “Ker-Frisbie’ doctrine, named 
after a pair of cases rejecting defendants’ claims that such a seizure 
violated their due process rights.” In 1952, the Supreme Court 
explained that the “power of a court to try a person for a crime 
is not impaired by the fact that he has been brought within the 
court’s jurisdiction by reason of a ‘forcible abduction.’””! 

This approach was reaffirmed in 1992 in United States v. Alvarez- 
Machain,” in which a noncitizen argued that his abduction from 
Mexico violated the “law of nations,” a concept dating from 
eighteenth-century traditions that are themselves border expand- 
ing. The premise is that certain acts may take place outside any 
sovereignty’s borders (such as piracy on the high seas) and are so 
fundamentally wrong that they license any country’s exercise of 
jurisdiction over the wrongdoers. One could call this “jurisdiction- 
by-outrage” and understand that it supports a form of what today 
is called “universal” jurisdiction.” The “law of nations” was woven 
into the U.S. Constitution, which authorizes Congress to “define 
and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations.”’* Congress promptly did 
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so by creating a criminal offense as well as a civil right, offering 
its courts to aliens bringing tort actions for violation of the law of 
nations.” 

As illustrated by the Ker-Frisbie defendants, the Constitution 
seems to create entitlements for persons in the United States. The 
text of the Fourteenth Amendment (incorporated through the 
Fifth Amendment to apply to the federal government) insists that 
no state shall “deprive any person of life, liberty, or property with- 
out due process of law,” nor “deny to any person within its jurisdic- 
tion the equal protection of the laws.” One could interpret the 
exercise of power outside the country—to apprehend a person as 
contrasted to seeking extradition—as an exercise of the country’s 
jurisdiction and therefore constrained by the Constitution. Yet the 
Court's ruling meant that constitutional protections applied once 
inside the United States but did not constrain the mode by which 
the government brings people in. 

But the law is more complex, for another disjuncture between 
territorial boundaries and legal regulation comes from reading 
the Constitution as licensing the government to treat some indi- 
viduals physically present in the United States as not entitled to 
all the legal rights derived from being “within its jurisdiction.” In 
other words, crossing the border is an important act of law produc- 
tion but does not yield uniform results. 

One variable is how one enters. The Supreme Court has con- 
cluded that some constitutional protections apply to those who 
entered lawfully (by way of a visa, a valid passport, and a second 
inspection at or near the border) and subsequently overstayed 
their permitted entry. In a 1903 decision, the Court ruled that 
procedural protections had to be accorded before deportation 
to ensure the person was deportable.”* But the government can 
admit an individual not entitled to entry and then legally treat that 
person as if such a person were outside and, hence, without due 
process rights. The conceit rests, in part, on solicitude for some 
of the “excludable” (now described as “removable”),°? deemed 
to be better off on land than at sea or detained on ships await- 
ing decisions about entry.” Exemplars include a group of some 
125,000 Cuban “Marielitos” (named because they traveled by boat 
from Mariel Harbor in 1980),"' and a group of Haitian refugees 
who were held in the 1990s at Guantanamo Bay before it gained 
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its current valence as the detention center for alleged terrorists.” 
This fiction of being absent is subject to the obvious critique that it 
renders some persons not “persons”; its poignant upside is that it 
lowers the pressure on the United States to keep people offshore. 

Litigation over 9/11 detainees offers up yet more examples of 
the complex border threads interlacing the confinement of indi- 
viduals, dominion over territory, and U.S. law. Over objections 
from the Bush administration, the Supreme Court insisted that 
American control over Guantanamo Bay through a long-term 
lease rendered aliens confined there by the United States eligible 
to invoke federal habeas corpus rights to contest their confine- 
ment.” Further, courts have concluded that citizens held under 
U.S. control in jails abroad may bring claims, but courts have 
refused to hear noncitizens held at U.S.-run facilities, such as in 
Bagram, Afghanistan.” 

Other borders are erected by burdens imposed on migrants 
because immigration status can affect whether a person can get 
a job, a driver’s license, government benefits, and an apartment. 
Some of these decisions are made at the national level, and oth- 
ers depend on state and municipal laws. Migrants thus bump into 
a myriad of micro-internal boundaries across the country, as their 
experiences—and rights—can vary depending on where they live.” 

Another approach to border building comes by way of shifting 
the focus from government authority to that of individuals. As of 
2015, more than 40 million people in the United States are “for- 
eign born,”*’ and many more live with people born abroad. An 
estimated 11 million of those millions were present without the 
requisite documents, which is a substantial increase over the 2 to 
4 million undocumented migrants in the United States in 1980." 
Nine million people lived in “mixed-status” families in which some 
members lack legal authority to be in the country. 

Thus, just as the government moves its borders through the con- 
struction of off-site consular offices, inspection stations, and inte- 
rior checkpoints and by kidnappings, people who cross also move 
the import of borders by reshaping social and political cultures, 
by creating the many hyphenated identities (denoted through 
terms such as “Italian-Americans” and “Japanese-Americans”), 
and by raising questions about obligations to individuals who 
are not citizens. The “DREAMERS” offer one example of vocal 
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undocumented migrants, brought to the United States as chil- 
dren, evoking “the American dream” as they argue for their rights 
to remain and to have paths to citizenship.” 

In addition, American constitutional law crisscrosses the citi- 
zen/noncitizen divide.”” One analysis of U.S. migration calculated 
that as of 2011, 4 percent of the population and 8 percent of the 
labor force were not documented and that, as a result, those per- 
sons lacked “social, economic, and civil rights.””' But the equation 
of a lack of rights with the undocumented is incomplete. More 
than 2 million people are incarcerated. Citizens who are impris- 
oned and those released, along with those who receive federal and 
state benefits, are often required to submit to government surveil- 
lance and given limited access to government services; some are 
also disenfranchised. Being a citizen of the United States can sul 
result in being “outside” arenas of rights, opportunities, and forms 
of capital. The border of citizen/noncitizen shares the instabilities 
of the borders located on land. 

Thus, a first proposition is that borders have no fixed meaning, 
let alone invariable materiality. Law and people’s personal move- 
ments and relationships make and erase physical and constitu- 
tional borders. A second point, discussed below, is that the contem- 
porary focus in U.S. law on the hierarchical relationship between 
federal and state law—federal law’s supremacy and preemptive 
force—misses how porous the border is between state and federal 
law. The contemporary linkage of unlicensed migration to crime 
and stigma and the battles over relief from deportation depend on 
decades of state and federal governments interacting with migrant 
populations, whose modes of travel, countries of origins, and num- 
bers have shifted in light of technologies of transport and of poli- 
cies, both domestic and foreign. I turn therefore to sketch some of 
the legal history exemplifying that decisions to control borders are 
founded on the interdependence of state and federal law and need 
not, inevitably, result in decisions to criminalize crossings. 


B. Jointly Producing the Criminalization of Migration: The Permeable 
Boundaries of State and Federal Law 


It has never been the policy of the Government to punish criminal- 
ly aliens who come here in contravention of our immigration laws. 
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Deportation has been the remedy. A reversal of that policy ought to 
be based on a clear legislative declaration, and not on judicial con- 
struction of statutes which leave the subject in such uncertainty and 
doubt as do the statutes here under consideration. 

Flora v. Rustad, 8 F.2d 335, 337 (8th Cir. 1925) 


Once here, aliens are required to register with the Federal Govern- 
ment and carry proof of status on their person. . . . Failure to do so 
is a federal misdemeanor. 

Arizona v. United States, 132 S. Ct. 2492, 2499 (2012) 


Gerald Neuman has warned against imagining U.S. borders in 
the nineteenth century as open; rather than unfettered hospital- 
ity, states limited movement through regulations, through laws on 
slavery, vagrancy, and poverty that applied to migrants, whether 
foreigners or not.” The warnings needed today are against overes- 
timating the federal government’s role in immigration, in terms of 
either the criminalization of migration or efforts at liberalization. 
The content of contemporary federal law reflects various state- 
based initiatives, from those promoting the illegalization of migra- 
tion through registration, surveillance, employment and welfare 
barriers, and criminal penalties to new initiatives mitigating some 
of those harms. Thus, while some narratives track the pushes and 
pulls between liberalization and illiberalization in federal law,” my 
interest is the interdependency of developments in state and fed- 
eral law shaping approaches to migration. 


1. Federal Preemption of Pennsylvania’s “Constant 

Harassment” of Aliens 
State and local actions have long been prompts for federal ini- 
tiatives. In 1906, a decision of the San Francisco School Board 
to separate Asian children in public schools sparked protests 
from the Japanese government. That “local” event produced 
a federal foreign policy problem. One result was the Immi- 
gration Act of 1907.’* That legislation created the U.S. Immi- 
gration Commission (known as the Dillingham Commission) 
that, in 1924, prompted federal legislation imposing literacy 
tests for migrants, numerical restrictions, and limits on Asian 
immigration.” 


98 JupITH RESNIK 


The 1924 quota system was aimed, as a member of Congress 
commented in 1929, “principally at two peoples, the Italians and 
the Jews.”’° By the late 1920s, the focus was on other “others.” Anti- 
Mexican sentiments permeated discussion in the House of Repre- 
sentatives, as proponents of making entry after deportation into a 
crime claimed that migrants brought with them poverty, disease, 
and drinking,” as well as competition in labor markets” and chal- 
lenges to America’s identity.” The arguments for criminalization 
were not only that border crossing was illicit and specific groups 
toxic to the body politic but also that many migrants were them- 
selves already criminals (“bootlegging drugs and narcotics”).” 
Members of Congress sought a new federal provision to stop them 
from “poisoning the American citizen.”™' 

Yet, as sociologists of law have long insisted, a law on the books 
is not a law in action. Congress enacted a provision in 1929 mak- 
ing border crossing a crime, but the conflation of criminal law 
and immigration—collapsing the autonomy of the two domains 
and producing the new shorthand of “crim-immigration” or “crim- 
imm”**—is an artifact of changing policies during several decades 
at both state and federal levels.™ 

To map those decades, however, through the lens of federal 
lawmaking with the major legislative landmarks of 1929, 1986, 
and 1996, is to miss that state legislatures were often ahead (in 
the sense of imposing punitive measures) and that, even when pre- 
empted by federal legislation, state laws became the basis of sub- 
sequent federal laws incorporating aspects of what states had pio- 
neered. Likewise, if the focus shifts from hostility to liberalization 
and efforts aimed at incorporation of migrants, the exploration 
needs to see the interaction between state and federal initiatives. 

The expansion of the punitive approach can be seen through 
comparing the Pennsylvania law of 1939, which was struck down 
by the Supreme Court in Hines v. Davidowitz,” with current federal 
law, which the Court held in 2012 precluded Arizona from add- 
ing additional criminal sanctions.” The 1939 Pennsylvania statute 
addressed aliens, eighteen or older, who had not filed a declara- 
tion of “intention to become a citizen . . . within three years.”*” 
The state required that they register and pay a fee annually, that 
they carry registration cards—to be produced if requested by 
police officers or if seeking a motor vehicle license.™ 


Bordering by Law QY 


Violation of these provisions would subject the individual to 
a fine of no more than $100 and incarceration of no more than 
sixty days.*” As a federal appellate judge in 1939 described the sys- 
tem, “the alien is thus placed under the constant surveillance of 
the police power of Pennsylvania, not as any other resident might 
be placed upon the commission of a crime or for the good of the 
Commonwealth, but simply because he is an alien.”*° In the lan- 
guage of contemporary political science, Pennsylvania was insis- 
tent on setting migrants apart to prevent them from being incor- 
porated into the body politic.*! 

Lawyers challenged this system on behalf of two individuals 
who exemplified the “two peoples, the Italians and the Jews,” ” 
iconic in congressional immigration debates of the era. Bernard 
Davidowitz, a naturalized citizen, alleged that because of his “for- 
eign appearance” [read Jewish]** and a “strongly noticeable for- 
eign accent,””' he would be harassed if the law went into effect. 
Vincenzo Travaglini” was born in 1893 in Abruzzia, Italy, moved 
to the United States in 1920, and resided in Philadelphia.*”® Both 
sought (long before the 1966 revisions to the federal class action 
rule) to proceed “on behalf of themselves and. . . all other resi- 
dents or citizens or taxpayers who may lawfully join” them.*’ 
(Newspaper reports estimated that 300,000 to 400,000 aliens 
lived in Pennsylvania.)** Although the case bears Mr. Davidowitz’s 
name, a three-judge court ruled in 1939 that because Mr. David- 
owitz was a citizen, the act did not apply to him, and his claim was 
not justiciable.” 

Reaching the merits for Travaglini, the lower court held that 
Pennsylvania was precluded from entering the field of immigra- 
tion and that Pennsylvania had unreasonably deprived aliens, as 
“person[s]” protected by the text of the Fourteenth Amendment, 
of equal protection of the laws.'°? The court explained that while 
federal law then required five years of continuous residence to be 
eligible for citizenship, Pennsylvania’s system imposed a shorter 
time frame—applied to those who had not declared their “inten- 
tion to become a citizen within three years.”'’' Moreover, Pennsyl- 
vania’s extracting such statements of intent was noxious: “While 
naturalization of aliens residing within our borders is a matter to 
be encouraged, the desire of an applicant for citizenship should 
be inspired and engendered by his observation of and experience 
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with the living example of true democracy. It must never be com- 
pelled by an act of oppression or tyranny.”'”* 

In 1940—before the case was decided by the Supreme Court— 
Congress enacted its own registration obligations,'’’ mandating 
the fingerprinting of all “aliens fourteen years of age or older” 
who were in the United States for thirty days or more.'"* (This leg- 
islation, known as the Smith Act, was also aimed at the “subversive 
advocacy” of citizens.)'” The federal provisions did not require 
aliens to be card-carrying. Rather, the fingerprints and the regis- 
tration were to be kept “secret” and were not to be turned over to 
states without permission of both the Commissioner of Immigra- 
tion and the Attorney General of the United States.'*° Further, vio- 
lators of the obligation to register could be penalized only upon a 
showing of a “willful failure to register.”!"” 

When arguing the Hines v. Davidowitz case before the Supreme 
Court, the Solicitor General explained that this “complete and 
integrated” federal system was in service of the “deliberate purpose 
of Congress to protect the civil liberties of aliens.”!* In contrast, 
Pennsylvania law put aliens under “the constant threat of intrusive 
surveillance by the state police,” who would have “the power . . . to 
subject aliens whom they may for any reason deem undesirable, 
to constant harassment.”'”” The government argued that Congress 
had rejected such an approach because of the “widespread convic- 
tion that registration was closely akin to the systems of police sur- 
veillance of certain European countries, and that to subject aliens 
to such surveillance might lead to grave abuses in administration 
and engender disaffection and disloyalty.”''’ Although the federal 
government did not press, as the lower court had, that the law vio- 
lated the equal protection guarantees of the Fourteenth Amend- 
ment equal protection claim, the government did argue that the 
Pennsylvania statute violated the Civil Rights Act of 1870. That 
statute provided that all persons—aliens included—‘shall have the 
same right... to make and enforce contracts . . . and to the full 
and equal benefit of all laws . . . as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no other.”!!! 

Today, the Supreme Court’s opinion in Hines v. Davidowitz, issued 
as World War II was under way, is cited for its holding that the fed- 
eral government occupies much of the field of immigration and 
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preempts state laws in conflict.'!? Justice Black’s opinion for the 
Court articulated that proposition while insisting that American 
identity required limiting the power of governments (state and fed- 
eral) to interfere with “personal liberties.”!'* In Justice Black’s words: 
“Opposition to laws permitting invasion of the personal liberties of 
law-abiding individuals, or singling out aliens as particularly danger- 
ous and undesirable groups, is deep-seated in this country.”!'* And, 
as I quoted at this chapter’s outset, he asserted that requiring aliens 
to register and to display that status was “at war with the fundamen- 
tal principles of our free government, in that they would bring 
about unnecessary and irritating restrictions upon personal liber- 
ties of the individual, and would subject aliens to a system of indis- 
criminate questioning similar to the espionage systems existing in 
other lands.”''’? Pennsylvania’s approach was “a departure from our 
traditional policy of not treating aliens as a thing apart,” whereas the 
federal registration system would “protect the personal liberties of 
law-abiding aliens” while leaving them “free from the possibility of 
inquisitorial practices and police surveillance that might not only 
affect our international relations but might also generate the very 
disloyalty which the law was intended to guard against.”!® 

The Court also made plain that its ruling looked outward, for 
not all foreign governments were careless about personal lib- 
erty or seeking converts. Rather, the United States was a party 
to treaties imposing transnational obligations of hospitality that 
“not only promised and guaranteed broad rights and privileges 
to aliens sojourning in our own territory, but secured reciprocal 
promises and guarantees for our citizens while in other lands.”!"” 
The American identity of liberty was embedded in affiliation with 
“treaties and international practices . . . aimed at preventing inju- 
rious discriminations against aliens,” especially those who were 
“perfectly law-abiding” and who had met “rigid requirements as 
to heath, education, integrity, character, and adaptability to our 
institutions.”!'* 

The reference to “law-abiding” aliens is important to under- 
standing Hines, which was litigated on behalf of individuals who 
were not accused by either the state or federal government of 
unlawful entry. The decision’s nonharassment principle was not 
articulated in today’s terms of “illegal” or “legal,” “authorized” or 
“unauthorized,” “documented” or “undocumented” immigrants. 
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Moreover, the ruling came shortly before the United States 
entered World War Il—heightening the concern about the geo- 
political impact of the Pennsylvania statute, a state in which many 
German immigrants lived.''” Nonetheless, during the early 1940s, 
in a world replete with frightful treatment of humans based on 
their identity, the U.S. Supreme Court spoke about protecting 
human liberty in general terms. While noting that Congress had 
the power to deport aliens found guilty of “conduct contrary to 
the rules and regulations laid down by Congress,”'*’ the Court 
rejected making public stigmatization a facet of the government- 
alien relationship. 

But of course those words have to be read against a backdrop 
of institutionalized discrimination against a host of aliens, albeit 
not organized against those of German descent. In 1882, Congress 
sought to exclude Chinese migrants by providing that “the com- 


ing of Chinese laborers to the United States be . . . suspended” 
and making it unlawful “for any Chinese laborer to come or, hav- 
ing so come .. . to remain within the United States.”'*' Under the 


Geary Act of 1892, which continued that exclusion through 1902, 
Chinese laborers in the United States had to carry a “certificate of 
residence” or produce a “white witness” to attest they had arrived 
in the United States before the passage of the act.'* Turning to the 
southern border, as Douglas Massey recounts, in the late 1920s the 
United States began a campaign of mass roundups and deporta- 
tions of Mexicans.'** 

Moreover, not long after the 1941 Hines ruling, stigmatiza- 
tion became part of many citizens’ lives, as well as those of aliens. 
World War II inspired curfews and the internment of Americans 
of Japanese ancestry; anticommunist laws required oath-taking for 
many state and federal positions. In 1945, Justice Black wrote the 
opinion in Korematsu v. United States, in which the Court infamously 
upheld a military order, addressing “all persons of Japanese ances- 
try, both alien and non-alien, from the Pacific Coast,”'** and mak- 
ing criminal the refusal to report to an internment camp.'”° As Jus- 
tice Jackson argued in his dissent, Fred Korematsu’s “offense” was 
“being present in the state whereof he is a citizen, near the place 
where he was born, and where all his life he has lived.”!*° 

As this brief history underscores, the questions, then as now, 
are whether constitutional obligations constrain government 
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surveillance, detention, and criminalization. The categories of law 
(state and federal) and of status (“citizen,” “lawful alien,” or oth- 
erwise) are interactive templates on which those answers are made 
and remade. Constraints on government require theories of the 
limits of sovereign power vis-a-vis persons. As the Korematsu deci- 
sion and national toleration of racial segregation made plain, the 
category of citizen did not provide a safe harbor for all the many 
persons who fell within that definition. 


2. Licensing Law Enforcement Oversight 
In the decades after Hines, federal law took on aspects of Pennsyl- 
vania provisions that, in 1940, had been found to impose “unnec- 
essary and irritating restrictions”'*’ on noncitizens’ liberties. By 
2012, when the U.S. Supreme Court decided Arizona v. United 
States, federal law had come to require that “aliens carry proof of 
registration”'** and to permit inquiries into individuals’ migration 
status by federal officials, by employers,'*? and in some instances, 
by state law enforcement officials.'*° 

Yet Arizona v. United States also marked a significant victory for 
migrants. The decision insisted that federal law limited states’ 
authority to require alien registration and to criminalize immigra- 
tion,'*' and that ruling became the basis on which lower courts 
have struck other state criminalization provisions.’ Although the 
Arizona decision was no ode to liberty, the practical impact of fed- 
eral preemption is to constrain the number of crimes for which 
migrants can be pursued; the number of law enforcement agents 
who can be dispatched; and therefore the number of times that 
individuals can be stopped, questioned, and detained. 

Those constraints come from the different law enforcement 
capacities of the federal and state governments and from con- 
stitutional limitations on how federal authorities can enlist state 
police. In 2012, some 66,000 federal employees focused on border 
control; the total included 46,000 CBP agents and 20,000 employ- 
ees of Immigration and Customs Enforcement (ICE).'** State and 
localities employed more than ten times that number; 765,000 
individuals were “sworn” law enforcement officers.'** Further, in 
1997, in Printz v. United States, the Court held that Congress cannot 
“commandeer” state law officials to participate in federal enforce- 
ment efforts—in that instance, to police access to guns.’ When 
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the rule of Printz is applied to migration, it limits what is often 
termed Congress's “plenary power” over immigration. 

But while the Arizona decision counseled that states cannot uni- 
laterally deploy their own police officers to augment immigration 
enforcement, federal law can invite them in. Congress encouraged 
state and local law enforcement officials to join “287(g) agree- 
ments” with the federal government so that designated state offi- 
cers, tained by ICE, could undertake immigration law enforce- 
ment functions.'® Even as that program was curtailed in 2012, 
another initiative, called Secure Communities, welcomed local law 
enforcement officials to provide the Federal Bureau of Investiga- 
tion with fingerprints of individuals arrested; those data were then 
compared against federal databases to screen for immigration 
detainers.'*’ 

In 2012, the Department of Homeland Security described a 
97 percent rate of “activated jurisdictions,” which meant that law 
enforcement offices in most counties had the capacity to partici- 
pate in Secure Communities,'* and thereby to help identify poten- 
tially deportable individuals. Reportedly, such cooperative pro- 
grams had, between 2008 and 2012, led to the removal of 159,409 
individuals.'* The department also explained that 180,000 “front- 
line law enforcement personnel” have been trained under another 
initiative, the Nationwide Suspicious Activity Reporting (SAR) 
effort.'" As a consequence, just as Arizona’s law could have been 
used to target individuals on the basis of their appearance, race, 
and presumed national origin, the concern has been that local 
law enforcement could do so through 287(g) agreements, Secure 
Communities, the SAR program, or, when these programs termi- 
nated, through other initiatives." 

How much the mix of Anzona and Printz protected migrants 
depended on the budget for federal law enforcement, federal 
politics and executive initiatives, decisions by local leaders, and 
court interpretations of constitutional obligations.'* As Ingrid 
Eagly detailed, localities have different models of “noncitizen 
criminal justice.”'* For example, although the federal govern- 
ment had reported that, by 2014, nationwide “activation” of its 
data collection system was in place, several localities had no sys- 
temic engagement or declined to participate in the federal deten- 
tion efforts''—reassured by court rulings affirming the voluntary 
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nature of local involvement.'® Further, a few states enacted laws 
(dubbed “TRUST”) that directed their employees not to honor 
ICE detainers unless individuals have been convicted of serious 
crimes.'*° In addition, some localities were not interested in sus- 
taining the expenses of detention or were concerned that ICE 
detainers alone did not support Fourth Amendment probable 
cause requirements for detention.'*’ Thus, both judgments of local 
officials and rulings by judges narrowed the pipeline for deporta- 
tion in some places. 

Indeed, those states and cities were important to debates in Con- 
gress in 2013 about immigration reform and, when the national 
legislative effort faltered, to President Obama’s decision in 2014 
to shape a national policy of “deferred action” on deportation 
for an estimated 3.6 million unauthorized migrants living in the 
United States.'** Thus, in 2014, the Secure Communities program 
was replaced with the Priority Enforcement Program, which con- 
tinued to leave a good deal of the data-sharing provisions of the 
prior program in place but reflected the executive branch's efforts 
to constrain deportation somewhat.'* One estimate was that, 
if implemented, the new approach could “reduce deportations 
from within the United States by about 25,000 cases annually.”!”” 
But whether the president’s 2014 initiatives will take effect is, as of 
this writing, pending before the courts.'?' Meanwhile, other locali- 
ties continue to prime the pump for deportation by using their 
own criminal law as the basis (or, as critics feared, as the pretext) 
for stops and detention,’ by enacting new provisions to exclude 
migrants from rental housing and from driver’s licenses,’ and by 
contesting the authority of the executive to organize a program 
for deferred deportation affecting millions of migrants. 

My point is not to debate whether the Arizona ruling was, as 
many immigrant rights advocates believe, as “good” a judgment 
as one could expect given the Court’s composition,’ but rather 
to demonstrate that the decision is evidence of the acculturation 
to surveillance that has taken place in the years since Hines. Even 
as federal statutory preemption protected migrants from certain 
forms of harassment,’ and even as the Court has repeatedly 
invoked backdrop principles of constitutional law (the Fourth 
Amendment, and the Equal Protection and Due Process Clauses) 
as restraints on government treatment of migrants, Anzona v. 


106 JUDITH RESNIK 


United States rested on federal exclusivity rather than on liberty’s 
imperatives. 

To clarify the doctrinal limits of Arizona requires a few more 
details of the route the case took to the Court and the bases of 
the ruling. In 2010, a group of civil rights organizations sought 
to enjoin the Arizona law based on liberty claims—specifically, 
that it violated the Fourth Amendment, due process, equal pro- 
tection, and the freedom to travel, as well as that the Arizona law 
was preempted by federal law.'” The U.S. government brought 
an independent lawsuit—focused on the preemption, federal law- 
supremacy issue—which was decided first and which the Supreme 
Court agreed to hear.'*’ That trajectory was not happenstance but 
the result of litigators and judges who thought that the preemp- 
tion claim had a higher likelihood of success before the Court 
than the civil rights claims. 

Nonetheless, when arguing the case in 2012, the government 
insisted—as it had sixty years earlier in Hines—that federal law pro- 
tected immigrants from harassment. Indeed, the federal govern- 
ment characterized the Arizona law as posing a “more significant 
harassment problem” than had the Pennsylvania law invalidated in 
Hines, because “the policy applies to all stops and arrests whenever 
there is reasonable suspicion that the person is unlawfully pres- 
ent, it threatens to result in the unnecessary detention of lawfully 
present aliens, a consequence with significant foreign-policy con- 
sequences for the National Government.”'* 

The five-person majority decision by Justice Kennedy agreed 
with the government that much of what Arizona had enacted was 
precluded. Yet the opinion is not laced with references to Ameri- 
ca’s identity as a government committed to limiting government 
surveillance of individuals. And the global perspective—the trea- 
ties of reciprocal hospitality adverted to in Hines—appears in the 
Court’s decision only as the need to have “one voice” in foreign 
affairs,’ rather than as an obligation to participate in coopera- 
tive internationalism. Thus, even as the majority opinion spoke 
warmly about immigrants (the “history of the United States is 
in part made of the stories, talents, and lasting contributions of 
those who crossed oceans and deserts to come here”),'” the focal 
point was federal authority. State registration requirements and 
additional criminal penalties were impermissible not because they 
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breached American conventions on liberty and equality or inter- 
national agreements about how to treat foreigners but because 
federal law provided “a full set of standards,” and hence states had 
intruded on a field that Congress had left no “room for States to 
regulate.”!® 

Specifically, the Court explained that federal law had made “the 
failure to carry registration papers” a misdemeanor that could be 
punished by imprisonment, probation, or a fine,'® whereas Ari- 
zona law criminalized the same activity but did not include the 
lesser sanctions of probation or pardon.'®’ Moreover, federal law 
had not made it criminal for an undocumented alien to seek work, 
whereas Arizona sought to do so. The Court also rejected Arizo- 
na’s new grounds for arrests and detention without a warrant if an 
officer has “probable cause to believe” that a person was “remoy- 
able” from the United States.'°* Federal law was less intrusive, for it 
provided instead that, as a general matter, such persons were to be 
given a Notice to Appear, which is a document that itself “does not 
authorize an arrest.”!° 

One provision of Arizona’s law survived the 2012 facial chal- 
lenge. Section 2(B) (a “papers-please” provision) required state 
officers to make a “reasonable attempt to determine the immi- 
gration status” of any person who had been stopped, detained, or 
arrested for other reasons; further, if “reasonable suspicion exists 
that the person is an alien and is unlawfully present in the United 
States,” an officer could keep that person under arrest until that 
person’s “immigration status” was determined.'*’ Moreover, if a 
person were stopped for a nonimmigration reason (not based on 
“race, color or national origin . . . except to the extent permitted 
by the United States [and] Arizona Constitution[s]”) and if con- 
sistent with the “civil rights of all persons and respecting the privi- 
leges and immunities of United States citizens,”'®’ the state could 
detain that person until obtaining citizenship status information. 
The Court concluded that, while not facially impermissible, con- 
sideration could be given on remand to whether those challenging 
the law could prove the “adverse” consequences of its operation to 
“federal law and its objectives.”!"* 

Aversion of Hines’s civil liberties concerns remained, for worries 
about “unnecessary harassment”'™ and detention can be found in 
the opinion. The majority commented that “[d]etaining people 
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solely to verify their immigration status would raise constitutional 
concerns,” just as a “seizure that is justified solely by the interest 
in issuing a warning ticket to the driver can become unlawful if 
it is prolonged beyond the time reasonably required to complete 
that mission.”'”” As a 2012 decision focused on a South Carolina’s 
migrant criminalization statute explained, the Anzona decision 
served as a reminder that while “status-checking provisions” were 
on their face permissible, states were not authorized to hold such 
persons in custody absent federal supervision.'”' 

Yet, as the dissenters (Justices Scalia, Thomas, and Alito) '”* com- 
plained, the centerpiece of the majority decision was the doctrine 
of implied executive preemption'’*—or what may now be under- 
stood as “plenary power preemption.”'”* For the majority, it was 
the executive’s prosecutorial powers and control over matters that 
“touch on foreign relations”'” that precluded state decision mak- 
ing; some aliens (“a veteran, college student, or someone assist- 
ing... a criminal investigation”) whom federal officials had deter- 
mined “should not be removed” could be swept up by state law 
officials, interfering with “the discretion of the Federal Govern- 
ment” that Congress had authorized.'” 


3. Surveillance, Security, and American Values 
The details of the internal debate within the Anzona decision are 
in service of my argument that “American values” are constructed 
and reconstructed in many sites, including the law on the rights 
of “others.” Comparing the interstices of the law of Arizona and 
of federal law shows how the systems of surveillance, disclosure, 
oversight, and detention of the two “sovereigns” look (as the dis- 
senters in Arizona argued) more similar than not and, as I will later 
discuss, create the predicates for government oversight that have 
also been applied to citizens. 

To focus solely on the Supreme Court’s output, however, 
misses the other mechanisms by which the obligation imposed 
on migrants to make public their status became so ordinary that 
phrases like “papers please” entered common parlance. A return 
is therefore in order to the first half of the twentieth century, to 
underscore that American law was not as univocally welcoming as 
Justice Black had suggested in Hines. In 1941, Pennsylvania was no 
outlier. It was not the first state to require registration, nor were 
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aliens the only targets. Rather, sixteen states had passed laws oblig- 
ing all aliens to register with state authorities.'”” Thus both Hines 
and Arizona reflect underlying struggles over U.S. values, as both 
tolerance and intolerance have a long pedigree in the country’s 
history. 

Indeed, since the country’s inception, Congress had “experi- 
mented with alien registration laws a number of times,” famously 
targeting Chinese immigrants in the nineteenth century'™ and 
then shifting as the aliens in focus varied depending on the border 
proximate to the proponents of control and on images of who the 
foreigners were. During the 1930s, anxieties about communism 
mixed easily with hostility toward foreigners and interests in pro- 
tecting domestic laborers.'”” On the West Coast, local enactments 
(such as laws disabling aliens from owning property or getting fish- 
ing licenses) were anti-Asian,'*’ while East Coast efforts reflected 
anti-Semitism, anti-Catholicism, and anti-Irish sentiments, and 
the southern border states were anti-Mexican. The resulting cho- 
rus had refrains about “Asian Hordes,” “the Yellow Peril,” and the 
“Mexican Menace.” 

Before the 1940s, several bills seeking to require registration of 
aliens and of communists had been introduced both in the U.S. 
House of Representatives and in the Senate.'*' Proposals called 
for pre-visa fingerprinting'’* and for “[n]ation-wide official reg- 
istration and fingerprint records of all aliens now in the United 
States.”'*’ Those debates sound familiar today, with proponents 
of registration linking aliens and criminality, and opponents dis- 
agreeing on the empirical claims, discussing the expense, and 
arguing that registration was antithetical to American values.'™ 

In 1940, Congress enacted the federal provisions that Justice 
Black relied on to preempt Pennsylvania’s statute in Hines. In 
1952, Congress endorsed an anti-immigrant surveillance bill that 
President Truman unsuccessfully vetoed as violative of American 
values.'*® Thus, twelve years after the Court ruled in Hines that it 
was anti-American to expose aliens to the requirement that they 
carry identity cards, Congress imposed that mandate, which has 
remained on the books (albeit differently implemented) since 
1952.'*° Moreover, Congress put citizens as well as aliens under 
surveillance by way of the Internal Security Act, which required 
registration by “communist organizations.”'*’ 
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Explanations of how “American values” came to find such poli- 
cies lawful come, of course, from histories of segregation, Chinese 
exclusion laws, World War II, Korematsu, politics, the Cold War, rac- 
ism, and the success of McCarthyism.’ In 1952, the Harvard Law 
Review published an essay, “State Control of Subversion: A Problem 
in Federalism,” explaining that “increasing international tension” 
had prompted “state and municipal governments, as well as Con- 
gress, . . . to erect a legislative bulwark to guard the security of 
this country against subversion.”'*’ Federal legislation targeted the 
immigration and naturalization of “subversive aliens,”'”’ and state 
surveillance laws also proliferated." 

The legality of some of the state initiatives was, as in Hines, 
contested; preemption questions arose in the context of “loy- 
alty oaths by teachers and other state employees,” the exclusion 
of “subversive groups from recognition in political parties,” and 
the withholding of “various state benefits from persons engaging 
in subversive activity.”'** Pennsylvania, for example, banned per- 
sons advocating the “overthrow of the government” from its public 
assistance—except if they were blind.'” 

The expansion of migrant oversight came in conjunction with 
changing demographics of migrant populations, as the focus 
moved from Europe and Asia to Mexico. Various ideologies and 
agendas—America as a land of migrants; cheap labor to supply 
growing agriculture and other industries; national labor move- 
ments aiming to protect domestic workers; racial and ethnic 
hostilities—produced different accommodations during the twen- 
tieth century. My focus is on the entrenchment of the criminal 
paradigm while, as Jennifer Hochschild documents in this volume, 
one could map instead the forms of inclusion of migrants that pro- 
liferated over the decades.'™ 

During the last few decades, the southern border has been 
the flash point. As Douglas Massey explained the policy shifts, 
in 1942 the United States and Mexico entered into the Bracero 
Accord, which authorized temporary workers to come to the 
United States.'” By the late 1950s, about 500,000 people legally 
entered yearly from Mexico; some 50,000 were permanent resi- 
dents, and the rest were temporary workers, on whom the agri- 
cultural industries, especially in California, relied.'*° For many 
years, that “entirely legal” movement of large numbers of persons 
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(augmented, as Kitty Calavita documented, by the entry of thou- 
sands of unauthorized migrants) '*’ provided an accommodation 
that lasted until the 1960s.'** Migrants coming from the West- 
ern Hemisphere—whether through the Bracero Accord or 
otherwise—were not subjected to numerical quotas. 

In 1965, Congress terminated the Bracero Accord and amended 
the quota systems that had prohibited immigration from Asia and 
Africa. Instead, Congress imposed a new system of quotas of 20,000 
immigrants per country in Europe, Africa, Asia, and the Pacific.’ 
A decade later, countries in the Americas were likewise subjected 
to numerical caps, placed at 20,000.*" Yet workers and employers 
continued to produce a flow of undocumented entrants. 

Thereafter, legal migration increased as well; by 1978, 135,000 
persons entered from Mexico, in part through family sponsorship 
from relatives with a permanent resident status or citizenship.*”! 
In Massey’s account, the volume fluctuated with the economies 
of both countries and ran between 70,000 and 150,000 entrants 
a year, albeit “most . . . unauthorized”; generally, “arrivals were set 
off by departures.”*” Relying on figures from Homeland Secu- 
rity, Massey also tracked the rise in “apprehensions per officer” of 
unlawful migrants, which grew from 30,000 in 1965 to 464,000 in 
1977.20 

The Immigration Reform and Control Act (IRCA) of 1986 is an 
important, if ironic, marker of the punitive turn. IRCA’s amnesty 
program resulted in the admission to lawful permanent residence 
of 2.7 million persons, subject to conditions about learning Eng- 
lish and seeking citizenship.*’* The congressional enactment 
reflected a broader movement, in that Belgium, the Netherlands, 
France, Spain, and Australia also enacted forms of “regularization” 
and incorporation of migrants.*”° 

Yet the U.S. initiative put the status of alien in high relief, by 
obliging employers to obtain documentation of their employees’ 
status and imposing employer liability for hiring unauthorized 
workers.””° State laws again provided models for these new federal 
restrictions aimed at the private sector.” A decade later, Con- 
gress expanded enforcement through providing civil sanctions of 
employers and employees and criminal penalties for employers.*”* 
Thus, by the end of the century, mandatory disclosures by employ- 
ers cast shadows on both the individuals listed and the businesses 
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using this form of labor. Shaming became commonplace, exempli- 
fied by a local newspaper in New Haven, which ran a headline in 
November 2012 that announced which businesses had been fined 
for employing undocumented individuals.*” 

Massey argued that federal and state oversight of employers, 
coupled with legislative initiatives against immigration, obscured 
that migration was down; “the volume of undocumented entries 
had . . . peaked in the late 1970s.”*'® But the popular press instead 
wrote of “the Latino threat,”*'’ and federal budgets for borders 
and barriers grew to support the “full scale militarization of the 
busiest border sector in San Diego” through “Operation Gate- 
keeper.”** Anti-immigration efforts, including the 1996 federal 
legislation expanding the grounds for deportation, resulted in ris- 
ing numbers of deportations, from 150,000 in the late 1990s to 
more than 280,000 in 2009.*!° 

By then, some 11.2 million people lacking the requisite doc- 
uments (6.5 million of whom came from Mexico) were in the 
United States.*'* Massey attributed the number of persons stay- 
ing to the “war on migration,” which imposed so many risks 
that it turned a “circular flow of male Mexican workers going to 
three states into a settled population of Mexican families living 
in 50 states.”*'? Moreover, federal policies—closing off entries 
at El Paso and San Diego (by way of “steel walls, watch towers, 
motion detectors, air surveillance, and additional Border Patrol 
officers”)—shifted the flow to Arizona, rendering it, in Massey’s 
words, “ground zero” and encouraging Mexican settlement else- 
where in the country.*!° 


4. “Save Our State:” California’s Prop. 187 and 
Federal Lawmaking 


Farewell then, Aeschylus, great and wise, 
Go, save our state by the maxims of thy noble thought. 
Aristophanes, The Frogs, circa 405 BCE 


In 1850, the American Temperance Union discussed how laws lim- 
iting alcohol consumption could “save our State from the pollu- 
tion which so recently threatened her destruction.”*” A century 
later, opponents of constitutional revisions in Maryland also cre- 
ated a group called Save Our State,*'* as did environmentalists in 
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the 1980s.*'” Californians in the 1990s were thus not the first to 
wave this banner, but since then, this phrase has become standard 
fare for anti-immigration and antiforeign law legislation.””” 

In 1993, one such group promoted a ballot initiative known as 
Prop. 187, aiming “to establish a system of required notification by 
and between such agencies to prevent illegal aliens in the United 
States from receiving benefits or public services in the State of 
California.”**! The voters approved the measure,” and in 1996, 
Congress enacted its own provisions, incorporating many of the 
characteristics of Prop. 187. Thus, in 1997, a federal trial court 
held Prop. 187 preempted.*** The federal Personal Responsibil- 
ity and Work Opportunity Reconciliation Act of 1996 (PRWORA, 
generally called “welfare reform”)*** was one of three statutes that, 
as an ensemble, entrenched migrant illegalization. This legislation 
closed off access for certain lawful aliens to public benefit pro- 
grams by drawing new status distinctions that linked authorized 
and unauthorized migrants and that temporarily barred some 
lawful residents from eligibility for food stamps and Supplemen- 
tal Security Income (SSI); all nondocumented individuals became 
ineligible as well.*”? The Illegal Immigration Reform and Immigra- 
tion Responsibility Act**° mandated detention of migrants under 
certain circumstances*”’ and created categories of offenses that 
triggered deportation, and the Anti-terrorism and Effective Death 
Penalty Act (AEDPA)*** expanded the crimes of “moral turpitude” 
for which migrants could be deported.*” 

September 11, 2001, opened the twenty-first century with yet 
more fuel for antimigrant sentiments.*” While the Immigration 
and Nationalization Service was not itself much of a “service,” the 
title of a new amalgam—the Department of Homeland Security— 
laid no claim to that orientation.**' The Homeland Security Act 
of 2002 formally dissolved another “service” entity—the Customs 
Service—which dated from 1789. Those functions became a part 
of the DHS under a new name—the aforementioned Customs and 
Border Protection.** 

Funds for border protection steadily increased. In 1930, the 
federal government had employed about 1,200 people to patrol 
the northern and southern borders—or about one person per 
forty miles.*** In contrast, CBP’s 2004 allotment was $6 billion; in 
2011, Congress authorized $11.4 billion to support a staff then 
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numbering more than 58,000.** Homeland Security’s 2013 bud- 
get overview explained it had “deployed unprecedented levels 
of personnel, technology, and resources to the Southwest Bor- 
der.”*” In addition, in 2011, under a program called “Operation 
Stonegarden,” DHS awarded some $55 million in grants to local 
law enforcement in border areas.*” The CBP’s website reported 
that, in 2012, it “processe[d]” 932,456 passengers and pedestrians 
a day, and that on one day, it had seized 13,717 pounds of drugs, 
apprehended 932 individuals, refused entry to 470, and arrested 
61 people.*”’ 

Many commentators have raised concerns about the methods 
used by CBP—that its surveillance and questioning extend across 
citizens and migrants, both authorized and unauthorized.** And 
under the PATRIOT Act of 2001 (reauthorized repeatedly) as 
well as pursuant to the Foreign Intelligence Surveillance Act of 
1978 (also amended after 9/11), surveillance authority expanded, 
reaching from migrants to citizens to libraries and human rights 
organizations.~” In 2013, the Supreme Court rebuffed claims by 
several individuals and entities, alleging they were subject to sur- 
veillance, on the grounds that such concerns were too specula- 
tive.“ Yet their fears were validated soon thereafter. Revelations 
by Edward Snowden detailed that the National Security Agency’s 
Bulk Telephony Metadata Program involved collection and stor- 
age for several years in what one federal district judge described 
as a government collection “indiscriminately” reviewing “the meta- 
data of hundreds of millions of other citizens without any particu- 
larized suspicion of wrongdoing.”*"' 


5. Disaggregating, Reaggregating, and Indexing the States 
Even as the 2012 majority decision in Arizona v. United States 
placed migration policy under the rubric of “foreign affairs,” states 
and localities experience migrants on a daily basis—as they run 
schools, streets, and community services. Migration is therefore 
also a “domestic affair,” and the insistence on federal supremacy 
has not silenced state and local actors who, as I have detailed, are 
central to national as well as subnational lawmaking.*® 

Thus far, my discussion has focused on anti-immigrant mea- 
sures in Pennsylvania, Arizona, and California. But states are nei- 
ther univocal nor solo actors, and initiatives in these three states 
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do not capture the diverse activities under way. Some states offer 
hospitality, welcoming noncitizens’ participation and facilitating 
incorporation through inclusionary rules protecting employees," 
providing in-state tuition, and offering identification cards for all 
city residents.*"* The City of New Haven, for example, provides res- 
idents, regardless of citizenship status, identification cards to wel- 
come them as “active participants” in the community.”*° Moreover, 
state approaches are not static. California is illustrative. Despite 
its centrality in formulating the restrictive policies of the 1990s, 
California became the first state to permit migrants without docu- 
mentation to become members of its bar.**° Further, its recent ini- 
tiatives related to health care, licensure, and education could be 
understood as protecting a form of state citizenship for migrants 
without documents.*"’ 

In short, various and sometimes conflicting agendas crisscross 
the states in a dense pattern of activities. One tally, by a proponent 
of using state law to “reduce illegal immigration,” counted more 
than 1,500 bills introduced by 2007 and characterized the “vast 
majority” as “designed to discourage illegal immigration in one 
way or another.”** A 2013 report on immigration legislation from 
the National Council of State Legislators (NCSL), which identifies 
pending legislation on a variety of topics, described an average 
of about 1,300 bills related to immigration and of about 200 laws 
enacted yearly since 2007.** That volume reflects both the politics 
of immigration and state-federal interactions. For example, dur- 
ing the first half of 2012, state lawmakers’ proposals dropped by 
40 percent, “from the peak of 1,592 in the first half of 201 1,°" 
while in 2013, the NCSL tallied “a 64 percent increase from the 
267 laws and resolutions enacted in 2012.” The NCSL attributed 
the decline in 2012 to “state budget gaps and redistricting maps,” 
as well as to developing law on preemption, putting into question 
“states’ authority to enforce immigration laws” and making it wise 
“to postpone action.” The rise in 2013, in turn, was due to “a 
spike in resolutions, with 31 states adopting 253 resolutions, up 
from J din 2012.°° 

Statutory enactments are all the more relevant, as Arizona’s 
S.B. 1070 illustrates. In 2011, five other states—Alabama, Georgia, 
Indiana, South Carolina, and Utah—adopted punitive provisions 
similar to Arizona’s. Legislation after Arizona v. United States aimed 
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to skirt federal preemption by imposing sanctions based on “state” 
law violations—such as failure to obtain a residency permit— 
rather than on immigration status. Even as federal courts invali- 
dated some of the provisions,*” these antimigration efforts drew a 
myriad of new internal boundaries to mark the citizen/noncitizen 
divide. Driver’s licenses—issued by states under federal regulation 
via the 2005 REAL ID Act—became a focal point.*” For example, 
Alabama classified obtaining a driver's license as a “business trans- 
action” and made it a felony for an alien “not lawfully present” to 
enter into business transactions with the government.*” Arizona’s 
governor issued an executive order to bar “~DREAMERS”’—whom 
a federal executive order had made eligible for deferred action 
because of their arrival in the states as children*’—from obtain- 
ing driver’s licenses.*” (That provision was enjoined by the fed- 
eral courts, which concluded that state authority to impose such 
a Classification on noncitizens was preempted by the federal gov- 
ernment.)** In 2013, North Carolina proposed to put a pink strip 
(a color lighter than Nathaniel Hawthorne’s scarlet A) on licenses 
issued to noncitizens.*” Thereafter, some states imposed new 
restrictions by requiring more frequent renewals or requiring that 
a license of a noncitizen bear a marking that differentiated it from 
that of a citizen. 

Thus far, I have taken states—and their laws—as the unit of 
analysis. Yet the continuities across borders make plain that joint 
and related efforts are under way. Earlier, | mapped the interac- 
tion between state initiatives and federal lawmaking—an axis 
described in federalism literature as vertical, as illustrated by the 
preemptive force of federal law in Anzona v. United States. Many 
state initiatives exemplify the impact of horizontal exchanges, 
spawned in part through private or special interest groups (often 
known as “PIGS” and “SIGS”) pressing for liberal or illiberal immi- 
gration policies. The Chamber of Commerce and the agriculture 
industry have been active in supporting forms of entry through 
“side” and “back” doors.”*” Another relatively new voice aiming to 
affect migration policies is the private prison industry, supplying 
beds for detention and devices for surveillance. 

Further, several translocal organizations of government actors 
shape policies; elsewhere, | offered the acronym “TOGAs” for 
such organizations, which are private entities whose members gain 
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social and political capital from their shared commitments to the 
government structures for which they work.*°*' These norm entre- 
preneurs are conduits, generating policy proposals in different 
states and localities that mirror each other.*” Just as some states 
are hostile and others hospitable to migrants, cross-border orga- 
nizations also have differing policy agendas. State Legislators for 
Legal Immigration (SLLI), founded in 2007 by a Republican state 
representative from Pennsylvania, has criticized the failure of the 
federal government to protect the states from “invasion.”*°* SLLI 
aimed to include legislators from all states and, as of 2012, had at 
least one member hailing from forty-one different states.* This 
organization overlaps with another effort, which has produced 
proposals in more than a dozen states to repeal the birthright citi- 
zenship provision of the Fourteenth Amendment.*” 

In contrast, several TOGAs, including the U.S. Conference of 
Mayors and the National League of Cities, have promoted reforms 
to facilitate entry and legalization for some migrants. The National 
League of Cities has sought recognition of the “human and civil 
rights” of both citizens and noncitizens and supports temporary 
worker programs and paths to legalization for millions of residents 
lacking documentation.*” The U.S. Conference of Mayors sup- 
ported efforts to have children who are residents gain permanent 
status and championed legal access for agricultural workers as well 
as reexamination of various barriers to citizenship.*°’ Moreover, 
in Arizona v. United States, neither organization took the expected 
position against federal preemption of state and local laws but 
instead argued against state law; as the National League of Cities 
explained, that Arizona’s S.B. 1070 created an impermissible cli- 
mate of fear.*** 

Another window into state and local activity comes from two 
inventive professors who created the Immigrants’ Climate Index 
(ICI), assessing state and local laws enacted between 2005 and 
2009 to determine the degree to which a given place created posi- 
tive benefits for or enacted negative restrictions on migrants.*” 
The professors tallied two-thirds of the laws enacted as “restric- 
tive” and rated a third “beneficial”; they concluded that state- 
level legislation was more likely to be positive for legal migrants 
than local-level enactments. States that ranked the highest on the 
2009 positive metric were from various parts of the country, albeit 
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not from the South.*” This research identified growth in the num- 
ber of undocumented immigrants as key to prompting restrictive 
laws and concluded that more laws were “restrictive” than welcom- 
ing of migrants.*” Douglas Massey has trained our eyes to look 
at another variable, which is the movement of people within the 
United States. Massey argued that Arizona’s anti-immigration laws 
were the product of two migrations—one from outside the United 
States and one from inside, as Phoenix’s population skyrocketed 
when former residents of southern states moved west.*”* 

The back-and-forths continue. Even as 2013 ushered in efforts 
to legalize “DREAMERS,” federal immigration legislation seemed 
in the offing, and Maryland reinstated access to driver’s licenses 
for unauthorized migrants.*”* Other states continued to delegiti- 
mate migrants by demanding more exacting forms of documen- 
tation to obtain driver’s licenses and to rent apartments, and 
thereby creating new, contested frontiers in migration policies. 
That pattern continued in 2014 and 2015, as the president shaped 
a national program for deferring deportation, and Texas, joined 
by twenty-five other states, filed a lawsuit to enjoin its operation.*” 


6. Authorized Discrimination 
Political developments have encumbered the movement of 
people and inscribed the negativity of the status of nonciti- 
zen. Despite many objections, the terms “illegal immigrant” and 
“unlawful aliens” have become fixtures that the alternatives— 
“undocumented immigrants,”’” “irregular migrants,”*”’ “unau- 
thorized migrants,”*”* and “settled immigrants’—have yet to dis- 
place. Moreover, federal law has come to impose disabilities on 
lawfully admitted, legal permanent residents. 

Neither the vocabulary of illegality nor hostility to migrants was 
inevitable; aliens did not have to come to be seen as “outlaws.”?” 
Given that during the twentieth century, federal law came to domi- 
nate migration and that economic developments created inter- 
est groups seeking to expand the labor pool, federalization could 
have had a different impact. If, as the Hines Court had proposed, 
federal law had been read to prohibit the “constant harassment” 
and surveillance of aliens, a broader swath of state practices would 
have been displaced through doctrines based on the liberty, dig- 
nity, and equality of all persons. Moreover, out of self-interest, the 
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government could have aimed to forge links between aliens and 
the body politic by acknowledging their contributions as taxpayers 
and workers and by seeking to weave them into the identity of the 
state. Instead, federal law itself became a source of intrusiveness 
by bringing immigration status into focus for employment and for 
benefits and by enlisting state officials and private employers in 
monitoring compliance with federal oversight of aliens. 

In the middle of the twentieth century, more constitutional 
shelter for aliens seemed to be in the offing. Building on the anti- 
stigmatization approach in Hines, the Supreme Court held that 
restrictions on aliens purchasing land, getting fishing licenses, and 
being admitted to the bar were impermissible forms of discrimina- 
tion.**’ As part of its jurisprudence developed in response to the 
civil rights movement, the Court explained in 1970 that “[a]liens 
as a class are a prime example of a ‘discrete and insular’ minor- 
ity .. . for whom such heightened judicial solicitude is appropri- 
ate,” and therefore that “classifications based on alienage, like 
those based on nationality or race, are inherently suspect and sub- 
ject to close judicial scrutiny.”**' In 1971, in a five-to-four ruling, 
the Court held that states cannot exclude undocumented children 
from public education. The Court rested its analysis of the Equal 
Protection mandate on an amalgam of the importance of educa- 
tion, the role of schools in preparing individuals for citizenship, 
and the innocence of children.**” 

Yet under current doctrine, both federal and state law can clas- 
sify based on alienage and treat noncitizen residents, whether law- 
fully present or not, differently. Federal constitutional law thus 
enables state and federal governments to discriminate (within 
boundaries) on the basis of alienage. Vivid examples come from 
federal law, where legislation inscribing gender-based, racialized 
distinctions for access to citizenship by non-U.S. children of U.S. 
citizens has been deferentially reviewed under the rational basis 
test.°°° Further, in 1976, in Mathews v. Diaz, the Supreme Court 
upheld a congressional directive that prohibited permanent resi- 
dent aliens from receiving Medicare benefits until after they had 
lived in the United States for five years. The Court predicated its 
ruling on the view of the line-drawing’s rationality (that individu- 
als who have lived for longer periods in the United States “may 
reasonably be presumed to have a greater affinity with the United 
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States than those who [have] not”)*** and that the “task” of cat- 
egorizing belonged to Congress; “the responsibility for regulat- 
ing the relationship between the United States and our alien visi- 
tors has been committed to the political branches of the Federal 
Government.”*° 

Moreover, even as state laws aimed at noncitizen lawful resi- 
dents are generally strictly scrutinized in light of equal protection 
concerns,” state limits on who can “participate in the processes of 
democratic decision making” have passed muster under a lower, 
rational-basis standard.**’ States cannot prevent lawful citizens 
from becoming lawyers,** from obtaining fishing licenses,*” or 
from all competitive civil service positions.” But states can pre- 
clude aliens—including those lawfully resident in the United 
States—from specific forms of employment if a job falls within 
what the Court has styled a “political function” exception, involv- 
ing “discretionary decision making, or execution of policy.”**! 
States had, the Court explained, “constitutional prerogatives” 
to assign only citizens to employment related to “the process of 
self-government.”*”* 

Under an expansive rubric of what work relates to “self- 
government,” the Court upheld state exclusions of lawful resi- 
dent noncitizens from public school teaching and from serving as 
police and probation officers.*” Despite dissenting justices’ criti- 
cism that the lines drawn between permissible and impermissible 
forms of state-based discrimination defied logic,” constitutional 
law permits states to limit opportunities for persons fully compli- 
ant with all requirements for entry and residence, and therefore 
to make, as well as to mark, divisions that are in tension with what 
Hines seemed to have promised. 

Again, boundaries exist. Even as state laws discriminating against 
resident undocumented migrants are subjected to the forgiving 
rational basis analysis, some laws have been found to violate that 
standard. Illustrative was the 2014 invalidation as irrational of Arizo- 
na’s effort to bar “DREAMERS”—but not all other undocumented 
migrant residents—from receiving driver’s licenses.*”° And, thus far, 
federal law has not precluded states that want to do more—such as 
provide in-state tuition rates for migrants—from doing so.*” 

Yet, as exemplified by Mathews v. Diaz, the federal government 
has a lesser burden when treating aliens differently than it does 
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citizens. While in Hampton v. Mow Sun Wong, the Supreme Court 
struck a complete ban imposed by the federal Civil Service Com- 
mission on aliens holding civil service jobs,’ the Court assumed 
that, subject to due process constraints against arbitrariness, Con- 
gress or the president could impose alienage restrictions based 
on national interests the Court recognized as important.** The 
Civil Service’s assertion of efficiency was an insufficient national 
interest to justify denying aliens “substantial opportunities for 
employment.”?”” 

In sum, relying on Congress’s Article I powers to “establish a 
uniform Rule of Naturalization,”*” the Court has generated a line 
of constitutional case law predicated on federal supremacy rather 
than on rights of personhood. Therefore, and counterintuitively 
from the perspective of equal protection theory, both the sub- 
stance of equal protection rights and the kinds of scrutiny vary 
with the level of government imposing the disability. The result 
is a patchwork of decisions in which the Court oversees state laws 
affecting aliens and imposes important limits on state stigmatiza- 
tion of aliens. Yet, while creating a federal floor, the Court has 
both permitted states to draw employment lines based on alienage 
and tolerated many federal laws imposing disabilities.*”’ 

Many commentators have been critical of the results. As Michael 
Perry explained decades ago, “If it is unjust for a state to treat a 
person as inferior on the basis of a morally irrelevant trait, there is 
no conceivable basis for concluding that it is any less unjust for the 
federal government to do the same.”*? The Court has not, how- 
ever, framed the question as one of justice. Rather, in this line of 
cases as in Arizona v. United States, federal authority—not equality 
or liberty—does the central work, leaving the federal government 
largely unconstrained in shaping policies making alienage the 
object of suspicion. 


C. “Crim-Imm” 


A brief reflection on the consolidation of the criminalization of 
migration is in order, again by placing it in the context of prior 
attitudes and practices. Despite social science data indicating that 
immigrants are “less likely to commit serious crimes” than “native- 
born,”*’’ migration has become suffused with the aura of crime, 
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and crime has become a reason to deport migrants. Further, the 
perceived legitimacy of state control of migrants works in tandem 
with the expansion of state oversight over citizens as well. The 
growth in the numbers incarcerated in the criminal system, in 
many parts of the world, reflects a broad punitive turn;** undocu- 
mented migration has provided a new justification for detention, 
and some migrants are detained for years because they have no 
country to which to return.*” 


1. The Production of Illegality 
In the early part of the twentieth century, deportation, a “civil” 
penalty, was described by the jurist Learned Hand as a “dreadful 
punishment, abandoned by the common consent of all civilized 
peoples.”*”° Further, as noted, in 1925, federal appellate judges 
were not willing to imply presidential powers to criminalize 
entry.””” Even as 1929 marked the creation of the new crimes— 
the misdemeanor of unlawful entry and, after deportation, a fel- 
ony upon a second unlawful entry*”—a variety of impediments, 
including transportation costs, limited the government’s interest 
in criminal sanctions and civil deportation.*” While permitted by 
migration law, the practices were cushioned by an appreciation 
for its impact, reflected in Supreme Court admonitions to pre- 
sume statutes protected the due process rights of the individuals 
involved.*'” 

Yet by 2011, when litigating Anzona v. United States, the federal 
government proudly trumpeted that it had deported (“removed”) 
almost 400,000 people that year.*'' Furthermore, the number 
of individuals in migration detention on a daily basis rose from 
18,000 in 2004 to 34,000 in 2012.°'* Over the course of one year 
(2011), more than 400,000 were held (for varying lengths of time) 
in the immigration system.*'* Newspapers reported harsh condi- 
tions and that a small number of individuals were detained in soli- 
tary confinement.’"' By 2014, the focus had shifted to “unaccom- 
panied minors”; an estimated 50,000 children sought refuge from 
lawlessness in countries in Central America.*”” 

In addition to detention prior to deportation, federal pros- 
ecutions have become commonplace, adding to the spectacles 
produced by employer raids, “papers-please” inspections, and 
“civil” detention and deportation. The terms “crimmigration” 
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and “crim-imm” entered the lexicon to capture that the criminal 
law and immigration systems, once formally discrete, are being 
conflated.’ This linkage was underscored when, in 2010, the 
Supreme Court ruled that a criminal defendant, who was misin- 
formed that his guilty plea would not result in deportation, had a 
constitutionally inadequate lawyer.*!” 

Given the ease with which one becomes inured to what exists, the 
novelty of federal criminalization merits attention. One marker is 
a 1984 law review article, “Arrest without Warrant,”*'* complaining 
about low levels of federal action against migrants.*'? Unusual for 
its time in calling attention to migration law, the essay described 
the investigatory work by the INS to be, “by the standards of federal 
law enforcement,” at “the high volume end.”**° The criticism was 
of a “de facto liberalization of immigration enforcement,” which 
the author attributed to the limited resources available for investi- 
gation, detention, adjudication, and deportation, as well as to the 
procedural rights of the criminal system and “sensitivity to public 
criticism” when individuals with family ties were required to leave.**" 

Within twenty-five years, the picture looked very different. David 
Sklansky provided data through 2009 that tracked a dramatic rise 
in criminal indictments—from fewer than 10,000 prosecutions a 
year in 1996 to more than 90,000 in 2009.°* Ingrid Eagly noted 
that “[n]ot since Prohibition has a single category of crime been 
prosecuted in such record numbers by the federal government.”*** 
In 2010, ICE memos set forth priorities for arrest, detention, 
and deportation—focused on national and public safety threats, 
those who had recently crossed the border, and noncitizens inter- 
fering with border control efforts.** As of 2013, immigration- 
related charges represented 25 percent of the federal prosecution 
caseload.*” 

Sanctions include both incarceration and deportation, and per- 
sons convicted of a crime of “moral turpitude” can be subjected 
to lifetime bars on reentry absent special permission.*”° Further, 
since 1996 and under the eerie term “removal,”**’ such sanctions 
have become more frequent. In 2005, some 40,000 persons were 
removed based on criminal convictions;*** by 2009, the number was 
393,000.* A 2014 report concluded that 4.5 million people, many 
of whom had “deep ties in the United States,” had been deported 
since 1996.*°° Whether to think that approach efficacious depends 
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on the baseline chosen. Estimates, as noted, are that about 11 mil- 
lion people reside without documentation in the United States. 

The constraints preventing federal prosecutions and deporta- 
tions from rising unendingly (and which make the preemption 
rule of Arizona v. United States protective of migrants) come from a 
mix of the relatively small size of the workforce composed of fed- 
eral law enforcement officers, prosecutors, immigration judges, 
and Article III judges, and of political attitudes toward migrants. 
The caseload for immigration judges was, as of 2013, more than 
1,200 cases per judge per year, as contrasted with some 300 to 500 
cases per federal district judge per year.**' Concerns about deci- 
sion making in immigration come from various vectors, including 
judges both in immigration and in Article III courts, scholars, and 
the American Bar Association, which has documented the over- 
load, the unevenness, and the unfairness.*** The Obama admin- 
istration’s 2014 initiatives to defer deportation illustrate the other 
buffer, as segments of the body politic rebel against the ruptures 
of families and the threats of dislocation that haunt unauthorized 
migrants and their families. 

Yet, despite complaints about resource challenges, one facet of 
the system—detention—has garnered substantial increases in fund- 
ing. For fiscal year 2013, DHS sought almost $2 billion to provide 
detention at a cost of $120 to $164 per detainee per day.*** Some 
states and localities are eager to receive some of those funds,** and 
so is the private prison industry (starting in the 1980s) ,**” which is 
now a major source of housing for migrant detention. As of 2011, 
half of the immigrant detainees were housed by private provid- 
ers,’ whose lobbyists pressed for more detention®*” and fashioned 
mechanisms such as real estate investment trusts to hold detention 
properties. Thus, even as a 2011 shareholder report from a pri- 
vate prison corporation recorded concerns that state policies had 
reduced incarceration for those convicted of crimes, the company 
found solace that, at “the federal level, initiatives related to border 
enforcement... have continued to create demand for larger-scale, 
cost efficient facilities.” 


2. Categories of Rights and Wrongs 
On one account, purposeful migration without permission is a 
crime, constituted by the willful failure to respect the sovereignty 


Bordering by Law 125 


of a polity by intruding on or by taking a form of its and its peoples’ 
property and identity.** With crime as the model, incarceration 
and deportation are appropriate sanctions. A competing account 
is that unauthorized entry is akin to the civil tort of trespass,**’ to 
which the state may respond by ejecting the trespasser. Another 
possibility—at the core of my discussion—is that migration ought 
not to be seen as wrong in either sense, even if it can be subjected 
to regulation based on the concerns for the well-being of migrants 
and of the receiving community.*! “Legalization” is typically used 
in reference to changing the status of those present in the coun- 
try, but its deeper purchase would be to override the idea that 
border crossing without permission is illicit. Legal activities can, 
of course, be subjected to regulation, including penalties (such as 
civil fines or restitution) for noncompliance, rather than governed 
by regimes reliant on deportation and incarceration. 

Much more could be and has been said about the morality of 
the border and appropriate modes of regulation, but instead of 
debating decriminalization and the aggressiveness of exile, the 
punitive approach is generally taken for granted. Questions that 
ought to be directed at exploring how to conceptualize unauthor- 
ized entry are funneled instead into discussions about how to label 
the law regulating immigration and whether enforcement is best 
understood in “civil” or “criminal” terms. 

What “best” means depends on whether the goals are to be 
more (or less) protective of migrants; to be more (or less) care- 
ful when sorting individual claims of rights to remain; to be more 
(or less) enabling of deportations; to be more (or less) stigmatiz- 
ing; and how to create safety and community life—all while being 
cost-effective.“ For example, one could argue that categorizing 
immigration as criminal could help migrants by protecting them 
more because, under current law, criminal defendants—but not 
migrants—have rights to remain silent (protected by Miranda 
v. Arizona),** and, if facing prison terms, rights to counsel (pro- 
tected by Gideon v. Wainwright).** But in practice, the erosion of 
Miranda on the criminal side or some efforts to use its protections 
as a voluntary matter on the civil side could reduce the salience of 
the criminal/civil distinction, just as the limited implementation 
of Gideon makes aspects of its promise illusory.** Moreover, efforts 
are under way to provide counsel for “civil” deportation.*” 


126 JUDITH RESNIK 


Keeping deportation as a “civil” sanction, in turn, also offers cer- 
tain protections, including the potential for lessening the sigma of 
entry without authorization. Moreover, criminal defendants, once 
properly charged, can be held in detention prior to trial for long 
periods, while migrant detainees are not supposed to be subjected 
to indefinite detention.” But critics argue that “civil” detention is 
an oxymoron because the confinement is intrinsically punitive.” 
Other factors in choosing between the “criminal” or “civil” label 
include which system gives more discretion to the government,” 
whether the current link between criminal convictions and “civil” 
removal gives more or less power to prosecutors,” and the resulting 
implications for the expansion or shrinking of judicial discretion.””! 

Yet this very debate deflects attention from three problems. 
First, under current law, the federal government has both systems 
at its disposal, to mix and match to leverage its power against 
individuals. Second, federal law has recruited third parties— 
employers—as part of its apparatus of surveillance and oversight, 
and thus expands both the aegis of government and the negativity 
associated with migration. Third, the crim-imm options work to 
reframe the gravity of deportation of migrants (“the great expul- 
sion”)*” as presumptively less harmful than imprisonment, posi- 
tioned as the only alternative. The denouement is that the migrant 
has been repositioned from “alien,” “irregular,” and “undocu- 
mented” to “illegal” and “criminal alien,” with a new term of art— 
“priority aliens”—emerging to flag those high up on the govern- 
ment deportation queue.*” 

At least thus far, constitutional law has not proved to be a robust 
constraint on the expanding state control. To undo this appara- 
tus requires a mix of formulating substantive constitutional con- 
straints on the criminalization of movement and the political will 
to revise not only law enforcement procedures, detention obliga- 
tions, and deportation practices but also employment practices 
and limiting benefits and jobs based on alienage. Further, as the 
conflict over the 2014 Obama administration liberalization efforts 
reflects, to have such a shift succeed requires that decriminaliza- 
tion and destigmatization norms are grounded in state, as well as 
federal, law and politics. 

That work has become all the more difficult because of cross- 
border developments sustaining the propriety of border barriers. 
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From “Fortress Europe” and the rapid growth in detention centers 
on- and offshore, initiatives around the globe inscribe outsider 
entry as wrongful. In 2015, the few thousand who had trekked 
from Africa to Calais in hopes of reaching England were described 
as “swarms” rather than seen as terrified seekers of safety. 


3. The Permeable Boundaries of the Fourth Amendment: 

Migrants, Citizens, Government Benefit Recipients, Students, 

and Detainees 
Proponents of border enforcement argue that bright lines come 
with marking borders, entitling citizens to protection and legiti- 
mating the limited rights accorded noncitizens. Critics of the treat- 
ment of migrants also rely on citizen/migrant distinctions to argue 
that migrants should be accorded the same rights as citizens.*”? But 
reliance on the line between alien and citizen to insulate the citi- 
zen or to protect the alien is unwise, for the dynamic relationship 
of government to individuals is shaped through interactions with 
both citizens and noncitizens. What is needed instead are theories 
of liberty—rather than theories of citizenship—if state control is 
to be contained. 

An example comes from the law of the Fourth Amendment— 
deciding when a search has taken place, whether it was reasonable, 
whether exemptions from the reasonableness requirement exist, 
and whether consent can be implied or required as a predicate to 
receipt of a government service.” In terms of migrants, current 
law authorizes searches at inspection sites—the borders—where 
the government gains a kind of immunity from its obligations 
under the Fourth Amendment. The law permits border searches 
of both citizens and aliens, explained as “a narrow exception to 
the Fourth Amendment prohibition against warrantless searches 
without probable cause . . . deemed reasonable simply by virtue of 
the fact that they occur at the border.”*”’ 

Once past the border, another Fourth Amendment question 
is whether its protections embrace noncitizens. In a 1990 deci- 
sion, Chief Justice Rehnquist read the Fourth Amendment to 
protect the “right of the people,” dependent on a relationship 
between people and their government.** Therefore, a Mexican 
defendant—who had “no previous significant voluntary associa- 
tion with the United States’—could not suppress evidence seized 
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from a search of his property in Mexico.*” But the discussion also 
reflected that persons who “have otherwise developed sufficient 
connection with this country to be considered part of that com- 
munity” could be protected.*” Lower courts have since relied on 
a mixture of the Fourth Amendment and due process to suppress 
evidence obtained from aliens through “egregious searches.”*”' 

Once the Fourth Amendment applies, issues emerge about 
what constitutes a search or a seizure and about what circum- 
stances license either without warrants. Physical appearance can 
be used as a factor in a search;** indeed, critics charge that there 
is a “Mexican exception to the Fourth Amendment,” raising 
fears of racial profiling. As for seizures, lower court cases have—as 
discussed earlier—held that federal immigration detainers per se 
are not grounds for probable cause to arrest. 

State surveillance of migrants expanded during the same 
decades in which state oversight of other categories of individuals 
also expanded. Illustrative is the treatment of recipients of federal 
and state benefit programs. In the 1950s and 1960s, when govern- 
ments gave aid to families with dependent children, some locali- 
ties initiated what were known as “midnight raids”—searching for 
a “man in the house” and therefore a reason to end state assis- 
tance because of his liability for child support.** The policy (like 
border practices) was racialized, with patterns of such inspections 
concentrated in certain areas of the South.*” 

In 1971, in Wyman v. James,” the Supreme Court addressed the 
question of whether benefits could be conditioned on government 
officials making “periodic” home visits. While noting the backdrop 
of the Fourth Amendment, the Supreme Court rejected its appli- 
cation on the grounds that the caseworker’s entry into the home 
of the recipient was predicated on rehabilitative rather than inves- 
tigative purposes, and hence was not a “search” for purposes of 
the Fourth Amendment.*” Alternatively, the Court reasoned that, 
if subject to the Fourth Amendment, home visits/searches were 
not unreasonable in light of the government’s interests in fiscal 
integrity.” 

Wyman became the basis for household searches for evidence 
of ineligibility and fraud,” and, akin to the treatment of migrants, 
the focus was on “verification” of status. For example, in the 1990s, 
California officials in San Diego County launched “Project 100%,” 
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requiring all county aid applicants, as well as recipients, to agree 
to requests for searches. The officials authorized to search homes 
were not only social workers (as in Wyman) but also members of 
the county’s Public Assistance Fraud Division inside its district 
attorney's office.*”” Parallel “home visits” programs were put into 
place in Los Angeles and Milwaukee. Despite the potential for 
criminal prosecutions, constitutional challenges to both programs 
were unsuccessful.*”’ Judges justified the practices based on the 
idea that the expenditure of public funds produced “diminished 
privacy interests of those seeking public aid.”*” 

Welfare applicants and recipients are not the only categories of 
citizens for whom special search rules developed. Probationers are 
often told that a condition of probation is “consent” to searches.*” 
Other individuals, walking on the streets and in their own apart- 
ment complexes, have become targets, seeking protection based 
on arguments that such “stop and frisk” policies violate the Fourth 
Amendment.*”* Schoolchildren provide another example, as the 
Supreme Court has upheld random drug testing of students.*” 
Thus, as a federal appellate judge protesting home searches of 
recipients of benefits put it, once the government provision of 
goods and services suffices as a license to search, the risks are “lim- 
itless, .. . eroding the Fourth Amendment rights of various groups 
of people in this country . . . [receiving] disability benefits, Medi- 
care and Medicaid benefits, [and] veterans benefits.”°”* 

Detention is another basis for searches that are not bounded 
by distinctions based on citizenship. For example, when Russell 
Palmer claimed that correctional officials had violated the Fourth 
Amendment by destroying his personal property in a “shakedown” 
of his cell, the Supreme Court concluded that prisoners had no 
rights against unreasonable searches; a “recognition of private 
rights for prisoners cannot be reconciled with the concept of incar- 
ceration and the needs and objectives of penal institutions.”*” In 
2011, the Court expanded the custodial authority to search in the 
context of a search of a woman arrested after the police noticed 
that neither she nor her children wore seat belts.*”* In 2012, the 
question was whether an individual stopped by a state trooper 
and detained could be subjected at a county jail to a “strip search” 
that included display of intimate parts of the body.*” The Court’s 
answer again was in the affirmative, given the need for “readily 
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administrable rules” and the “risk of increased danger.” In short, 
when DHS explained in its 2013 budget request that it was working 
with “Federal, State, local and private sector partners to expand 
the Nationwide Suspicious Activity Reporting (SAR) Initiative,” its 
approach to enlist and “train State and local law enforcement to 
recognize behaviors and indicators related to terrorism, crime and 
other threats” fit inside the expanding array of justifications for 
searching, seizing, and detaining both citizens and aliens. 


Ill. LIBERTY OF TRANSIT THROUGH A 
“SINGLE POSTAL TERRITORY” 


As Donald Massey explained, the southern border of the United 
States was once readily traversed by individuals going back and 
forth between Mexico and various work sites in the United States. 
Today it is a hazardous crossing that, Massey argued, contributes to 
the growth of undocumented individuals residing permanently in 
the United States.**’ I turn now to explore the opposite trajectory, 
aimed at reducing barriers to movement rather than entrench- 
ing the illegality of transit. That contrast is provided by the fact 
that sending a letter across borders was once burdensome and in 
some instances hazardous for the carriers, who could be subjected 
to surveillance and targeted by thieves. Innovations of relatively 
recent vintage have rendered the activity banal, as a taken-for- 
granted, publicly provided, (almost) universal service. 

To credit technology alone is to miss the remarkable amount 
of law and politics that created national systems of mail exchange, 
altered expectations of communication among persons distant 
from each other, and produced one of the first international state— 
based organizations—the UPU. Empires, colonization, the econ- 
omy, technology, and theories of free expression have reframed 
the idea of what governments can and should do. 

The development of transnational mail, imagining a “single 
postal territory,” provides an exemplar of government interde- 
pendencies that migration politics should engage. Postal services 
based in governments reflect intergenerational commitments 
to producing and sharing economic and political ventures cel- 
ebrating cross-border interactions that benefit individuals, busi- 
nesses, and governments themselves. Of course, such services are 
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freighted with complaints ranging from corruption to inefficien- 
cies, but government postal services have generated expectations 
of supported communications across oceans that merits credit for 
political creativity located in sovereign-state cooperation. 


A. Inventing International Organizations: The Universal Postal Union 


The right of transit is guaranteed throughout the entire territory of 
the Union. 
Convention of Berne, Article X, 1874 


The law of migration has made familiar the refusal to permit 
strangers to enter. Messengers carrying letters and parcels into 
territories controlled by others once faced similar impediments— 
absent empires aiming to erase borders and separate identities.** 
When permitted entry, foreign postmen used special passports 
and operated through restricted routes.** Political will has revised 
these expectations, as parcels now travel more freely than persons. 

The rise of the nation-state occasioned bilateral treaties permit- 
ting mail service. An English-French treaty providing a courier 
service in the seventeenth century is one example,*” and a postal 
service developed by the Hanseatic League another. Over time, a 
European competition for routes and services developed,**° com- 
plete with some countries subsidizing transport companies*’ and 
imposing obligations on times to delivery.*** Competition did not, 
however, solve the problem of the lack of standardization. In 1850, 
Austria, Prussia, and all German-speaking states formed the Ger- 
man Postal Union that set a single tariff, reduced transit rates, dis- 
tributed foreign mail for free, and simplified the process of set- 
tling accounts.’ Another entity, based in London and called the 
“International and Colonial Postage Association,” aimed to ratio- 
nalize exchanges.*”” 

But all such responses were partial; by 1873, Germany was a 
party to seventeen bilateral agreements that entailed various clas- 
sifications and prices. Units of measurement likewise varied. The 
United States and Great Britain relied on the ounce; France, Bel- 
gium, and Italy on the gramme; and Germany and Austria on what 
they called a zolloth; some countries required mail to be prepaid, 
and prices varied not only by destination but also by route and 
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by the number of sheets of paper used*'—resulting in a “maze 
of rules and regulations bewildering to public and postal officials 
alike.” 

Twenty-two countries met in Berne, Switzerland, in 1874 and, 
after fourteen sessions, created a General Postal Union—named 
thereafter the Universal Postal Union.* Within a few weeks, 
twenty-one countries agreed to become a “single unit for the 
exchange of postal correspondence, standardized and simplified 
postal rates and procedures, and created the second oldest inter- 
national organization.”** They decided on a “standard classifica- 
tion of correspondence,” a “common tariff structure” indepen- 
dent of distance, and a “universal weight scale.”*” International 
mail thus would approximate the experience of domestic mail; 
affixing a stamp to a letter sent it to any member country. 

To simplify accounting, the Treaty of Berne relied on the 
assumption that “since a letter generally brings forth a reply, the 
correspondence exchanged between any two countries is nearly 
enough equal to enable accounting to be dispensed with as 
between the countries of origin and destination”; the originating 
country collected and retained the post fee, with accounting for 
intermediate transport services thereafter.*”° The Treaty of Berne 
also imposed an obligation to forward the international mail by 
the same routes (the “most rapid”) in use for domestic mail.*”’ 
The exchange crafted a form of international currency, even as 
debate continued about whether the “intermediary” territory 
could impose transit fees," and many decades later, in 1969, the 
method of pricing changed and terminal fees were added to adjust 
for disparities in sending and receiving—paralleling, to some 
extent, the asymmetry among countries as sending or as receiving 
migrants. 

Implementation of the Treaty of Berne entailed creating what 
was then a novel institution and today is one of many examples of a 
“geopolitical bureaucracy.”*” As Leonard Woolf explained in 1916, 
conflicts over “national interests” were intense, and countries had 
regularly to compromise." Almost a century later, another com- 
mentator detailed how the UPU “weld[ed] together the hugely 
diverse and initially mistrustful political and bureaucratic systems 
of Europe and North America” that organized not only inter- 
national mail transit but also an arbitration system to deal with 
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accounting disputes, uniform colors for international stamps, 
exchange rates for currencies, and statistics providing metrics of 
utility.*°* Further, members reconvened every three years “with a 
view of perfecting the system of the Union.”*? What the twenty-two 
countries made became “the cradle of an emerging international 
political order,” now associated with many other institutions that 
have much higher visibility.“ 

The 1874 UPU organized nation-states in cooperative ventures 
that worked (to borrow again from Leonard Woolf’s 1916 descrip- 
tion) a “revolution in the constitution of the society of nations” 
that, in the decades thereafter, enjoyed its own “placid obscurity.”*” 
And like its national analogue, the political prompts ranged from 
economics to interest in promoting literacy, exporting culture, and 
enhancing while controlling colonial functions.*”° An 1875 publica- 
tion made the point: the UPU was “an intimate association of the 
civilized countries of four parts of the world,” and its “boundaries 
will be no other than the very frontiers of civilization.”*” 

The UPU represents commitments to border crossing as well 
as the triumph of sovereignty, its limits, the diverse impacts of 
joint ventures, and the uselessness of unilateralism. The goal is 
for all “users/customers [to] enjoy the right to a universal postal 
service . . . at all points in their territory, at affordable prices.”*” 
Like the international organizations that have followed, the UPU 
relies on states to implement the project of crossing their own 
boundaries.*” 

The history of the UPU offers up puzzles, that have since 
become familiar to international organizations, about the sta- 
tus of such entities and their import for the sovereignty of their 
members.*"” For example, when a few colonies were admitted 
with (briefly) equal voting status, a horrified 1933 commentator 
objected to giving colonies “international personality” that would 
“introduce in international law a precedent for abolishing the 
international effects of what is known as territorial sovereignty 
of states over their colonies and of establishing equality between 
them.”*!! Territories posed yet other questions, since some but not 
all were members. 

In 1948, after the UPU affiliated with the United Nations, the 
era of “open” membership ended. The UPU adopted a rule reflect- 
ing the Cold War; “sovereign” countries could be admitted only 
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after securing an affirmative vote by two-thirds of the members.** 


Over the decades, country-to-country conflicts disrupted services, 
and individual countries sometimes blocked deliveries.*'* Further, 
as countries split (i.e., East and West Germany, North and South 
Vietnam or Korea, and the two Chinas), new versions of the issues 
of admittance and status emerged.*'* But exclusion is self-negating 
if the point is the “universal” movement of mail. Natural disasters, 
world wars, and terrorism have all altered the flow.*”” 

Yet membership grew and services expanded to include spe- 
cial delivery, parcel post, free mail for prisoners,*'® insured let- 
ters, postal orders, and picture postcards, helping to democratize 
communications because the small amount of blank space wel- 
comed less skilled writers.*!’ By 1938, air had become the “normal 
means of conveying all first-class mail in Europe without any extra 
charge whatsoever to the general public.”*'* In 1947, the “all-up” 
principle—that letters and postcards would be “dispatched by 
air transport”*'’—was put into place. In 1948, as noted, the UPU 
became a special agency of the United Nations—a status designed 
to leave the UPU’s own “sovereignty . . . unimpaired.”*” The UPU 
opened its first building in Berne in 1953.**! 

Legal rights to private correspondence took shape during the 
second half of the twentieth century. Article 8 of the European 
Convention on Human Rights protects the privacy of a person’s 
“home” and “correspondence.”** Article 17 of the International 
Covenant on Civil and Political Rights also protects individuals’ 
privacy, including in the “family home, or correspondence.”** 
Much of the jurisprudence addresses prisoners’ access to the 
mails (including some affirmative obligations to enable such 
exchanges) ,"** and a few decisions insist on rights that mail be free 
from surveillance, absent national security justifications.” 

By 2012, the UPU counted 192 countries as members and 
660,000 post offices around the world when it celebrated its twenty- 
fifth Postal Congress in Doha, Qatar.’ Paralleling the first Con- 
gress, the ambitions remained expansive. The UPU aimed for “the 
lasting development of efficient and accessible universal postal ser- 
vices of quality in order to facilitate communication between the 
world’s inhabitants by guaranteeing the free circulation of postal 
items over a single postal territory composed of interconnected 


networks.” *’ 
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By then, new issues were on the roster. The questions included 
how to be “green” in light of the “environmental awareness” of 
the carbon emissions created by air mail and how to be socially 
responsible," a reference to the terrible working conditions of 
some postal employees. Other challenges were the problem of a 
lack of “interoperability” among postal networks because of dispa- 
rate qualities and standards, including for “electronic postal ser- 
vices” that facilitated interaction through new information and 
communication technologies (ICTs), expanded e-commerce, and 
enabled participation in the digital economy.*” 


B. Governments, Services, Privatization, and Redistribution 


Postal systems continue to serve as a marker of the interest in sup- 
porting the movement of objects through cross-border coopera- 
tion. But questions are emerging about the ambitions for such ser- 
vices and what role governments should play in subsidizing them. 
From the fifteenth through the twentieth centuries, the postal ser- 
vices moved from a private, fragmented system into a nationalized 
and international one, aiming for uniform and universal coverage. 
While some governments relied on postal services for revenue, 
others subsidized the post in pursuit of providing universal postal 
services through intergovernmental cooperation to individuals 
across the globe. That ambitious goal was a fixture during much 
of the last century, whatever its difficulties in practice. But during 
the last few decades, the critique of governments’ redistributive, 
welfarist activities has prompted reconsideration of the kinds of 
services to be supported. Private entities have come to the fore, 
offering fee-for-service post to those who can afford their rates. 
This shift may return postal services to the fragmented model of 
earlier centuries. 

What privatization means in this context is unclear. Several 
countries have made what were once parts of government into 
semiautonomous agencies or private companies, albeit with reg- 
ulations that cabin some operational choices. For example, the 
United Kingdom’s “Royal Mail,” which dates from 1635 as a “pub- 
lic” entity, provided the government with revenues for much of 
its history. But in the last decades, revenues declined, prompting 
debates about remodeling its structure.**’ In the Postal Services 
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Act of 2011, the UK Parliament removed all restrictions on the 
transfer of shares from Royal Mail Holdings, which had been gov- 
ernment owned,*! and a public offering took place in 2013." 
Yet public subsidies and regulation remained, as did government 
responsibility for previously committed pensions. Further, the law 
required the continued provision of a universal postal service—to 
maintain the public interest in universal access and affordable 
postage—through the obligation that one (or more) authorized 
mail service be a Universal Service Provider.*” For those interested 
in political economy, the 2011 Postal Services Act could be under- 
stood as a mechanism to raise capital for the Royal Mail (desig- 
nated as the Universal Service Provider) while aiming to continue 
the same services.*™* 

A shift in the structure of the postal services has also taken place 
in the United States, which had, since the country’s inception, 
given much greater economic support to the mail than has the 
United Kingdom. In the United States, the founding generation 
saw the mail—and especially newspapers—as a way to link com- 
merce and to create a body politic. Federal government invest- 
ments in transportation networks for mail were substantial, and 
after the Civil War, the federal government sought to generate a 
“federal presence” around the country, by building its own facili- 
ties. Congress authorized projects that brought both construction 
jobs and federal employment to localities around the country.*” 
While in some localities, the government combined post offices 
and courthouses, the number of post office buildings outstripped 
courthouses and became the dominant federal space around the 
country. “At once public and private, anonymous and personal, 
the mail was a site of new and recognizably disruptive forms of 
social and commercial connection.”*” 

The federal government thereby proved itself to be a local ser- 
vice agency. As the discussion of Arizona v. United States made plain, 
another common government-funded service—police—is located 
at state and local levels. Visiting the police station requires a spe- 
cial purpose; going to the post office could be a daily event. Fur- 
ther, once home delivery became commonplace,” state officials 
made regular visits to people’s homes—not (per Wyman v. James 
as oversight of benefit recipients) in search of misbehavior but 
rather to provide personal mail delivery services.** Home delivery 
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has produced encounters between individuals and the state that 
are neither freighted by surveillance nor appreciated as a form 
of social service assistance that they are. Subsidized mail could be 
understood as putting us all on the government “dole.” 

But this “civic mandate” of the post office is being overshad- 
owed by a model focused on “postal accountability.”** The U.S. 
Postal Service was once a government department; in 1970, Con- 
gress shifted its organization to create a semiautonomous entity, 
operating under mandates to provide universal mail but limited 
in the kinds of auxiliary services it can offer.“ In addition, Con- 
gress required the Postal Service to pre-fund health care benefits 
of employees; that obligation has created a mountain of paper 
debt.*' Even as the Postal Service was held by the Supreme Court 
to be inseparable from the United States for purposes of anti- 
trust laws, some commentators described it as in a “death spi- 
ral,” caused by the development of electronic communication and 
competition from private providers.** 

In 2009, 13,000 fewer post offices existed than in 1951, with 
more cutbacks under way." While protests from rural commu- 
nities and postal employees’ unions stemmed some post office 
closings and cutbacks, the face of the government is fading. The 
United States relocated “post offices” by opening up stalls selling 
stamps inside malls and other commercial enterprises; in 2013, 
some of the notable local post offices were offered for sale.*” 
Moreover, to the extent the encounter is virtual, the site was once 
called “USPS.gov,” as the Postal Service shared its “.gov” with other 
government providers—members of the judiciary, legislators, and 
executive branch officials. But users are instead directed to “USPS. 
com,” whose ending (“.com”) is shared by many businesses. Thus 
the identity of the government as the visible conduit for uncen- 
sored and subsidized exchanges is diminishing. 

Private couriers—DHL, FedEx, and UPS—have entered the 
market for both domestic and international routes. Part of their 
success stems from their ability to capitalize on what govern- 
ment investments in and subsidies for postal services produced: 
addresses, zip codes, routes, and delivery networks, as well as 
demand for the service. The public and private systems are deeply 
intertwined; in 2012, one estimate is that FedEx received more 
than $1.6 billion for transporting U.S. mail.*° Moreover, unlike 
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the public sector mandate to support universal services for first- 
class mail, private providers do not have to provide free services to 
users such as members of the armed services and can cherry-pick 
which “products” they want to offer, vary prices by customers, and 
cut services to unprofitable locations. 

Like the world of migration, the use of mail services is filled 
with asymmetries. Some countries are sending and some receiv- 
ing, and rich and poor do not share equally. The UPU reported 
more than 660,000 post offices around the world that enabled 368 
billion letter items (52 per capita) to be mailed yearly.*” Almost 
all of the items mailed (99 percent) move within a single country 
rather than across borders. Seventy-five percent of international 
letter exchanges take place in “industrialized countries.”** Eighty- 
three percent of the “world population benefits from home mail 
deliveries.”"** Ninety-five percent has postal services more gener- 
ally; the 350 million—or 5 percent—estimated to lack postal ser- 
vices are disproportionately (if continents are the relevant unit of 
measurement) located in Africa. There, about 30 percent lacked 
services of any kind, as contrasted with about 11 percent in “Arab 
countries” and 3 percent in “industrialized countries.” 

Just as national systems are being reassessed, and some disman- 
tled, the UPU’s goals are also under scrutiny. Questions abound 
not only about the facts (How many people living where get what 
mail or parcels by what service? What electrical systems and com- 
puter resources are reliably available for which users?) but also 
about metrics of measurement and their import. Not surprisingly, 
there is a “close relationship between postal performance and eco- 
nomic development.”*! A study by the World Bank reported in 
2004 that postal services correlate with a country’s total economic 
activity (its Gross Domestic Product per capita) ,** as well as with 
trust in postal sectors and performance, which also correlates with 
income.’ 

The World Bank researchers argued maldistribution of 
resources; they noted disapprovingly that “Maldives has a post 
office for every 1,500 people, with each office handling an average 
of only two mail items per day,” as contrasted with 5,500 mail 
items per day in France, which maintains post offices for every 
3,000 people.*” In the United States (not the World Bank’s focus), 
Connecticut, with a population of more than 3.5 million people, 
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has 302 post offices, or one for about every 12,000 people; South 
Dakota, with about 830,000 people, has 317 post offices, or about 
one per 2,629 people.*” 

The questions of course are about the baseline: which places 
and volume frame the issues; whether the metrics are persons and 
mail items or whether distance to travel in addition to popula- 
tion is a relevant factor; whether the post offices in Maldives and 
France or Connecticut and South Dakota provide services other 
than delivering mail daily; and what would happen were such ser- 
vice stations closed. In many areas, post offices function as banks, 
providing a repository for savings and a method of transferring 
money,*”” including what are known in migration parlance as 
“remittances” sent home via wire transfers, through private com- 
mercial entities or the post, with the prices for doing so regulated 
or not." 

In short, debates are under way about the breadth of mandates 
for services,” the extent of subsidies,” the declining demand, 
and the degree to which cross-subsidies are efficient methods to 
support “access targets.”**! The study by the World Bank recorded 
skepticism about the aspiration for universal service and identified 
a “Postal Dilemma”; half of the 700 items per capita per annum 
travel by way of the U.S. Postal Service, in contrast to 50 percent 
of all countries “generating less than 10 items” a year.** The 
researchers proposed retreating from the goal of “universal ser- 
vice” to what was termed “universal access”**—a system that did 
not entail everyday delivery, as “neither required, attainable, nor 
cost effective.** 

The threats to the migration of people come from illegaliza- 
tion and criminalization inscribing hostility to such movement by 
receiving countries, and the unwillingness of governments to see 
themselves as obliged to facilitate border crossing. The challenges 
facing the movement of objects are not only how to be green and 
socially responsible but also about whether the political will to sub- 
sidize those exchanges can be sustained or is fading. The privati- 
zation of the post rests on the view that government must “defray 
its Own expenses” (to borrow from the arguments of Roland 
Hill, who in 1837 invented direct mail services and the “penny 
post”) *° rather than have goals beyond profits and management. 
Of course, many people no longer need state support to be able 
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to communicate with others. Thriving private sector enterprises— 
Facebook, Google, and FedEx, inter alia—have become famous 
for providing networks of global impact. But those institutions can 
choose to give discounts to high-volume users rather than charg- 
ing citizen/customers uniform fees. Further, private mail carriers 
rely on government-built routes and have no commitments to sub- 
sidize segments of users in sparsely populated areas, while “rural 
home delivery” remains a mandate for the U.S. Postal Service. 

When government postal services collapse, the distributive and 
communitarian impact of these commercial, political, and per- 
sonal exchanges is lessened. Further, the government itself loses 
its identity as the source of services.*” Those who argue for cutting 
national subsidies for postal services do not couple those proposals 
with demands for government support to make the Internet acces- 
sible to all, to create community centers, or to provide home visits 
by state employees to help them connect to others rather than for 
surveillance. The failure of “postalization” of the telephone and 
telegraph in the United States had demonstrated that, absent gov- 
ernment mandates, universal coverage for those unable to pay is 
not what commercial enterprises offer.*”’ The state, in turn, loses 
opportunities to show itself (including on the Net, via the .gov 
appellation) as a source and as a resource that, under constitu- 
tions insistent on equality and dignity, is a universal provider of 
some services. 


IV. “IMMIGRATION POLICY SHAPES THE 
DESTINY OF THE NATION” 


This quotation comes from Justice Kennedy’s 2012 decision in An- 
zona v. United States, with which I opened this discussion. Justice 
Kennedy appropriately recognized the centrality of the treatment 
of migrants to U.S. national identity. Yet the choice of the word 
“destiny” may deflect attention from the role played by agency—the 
“policy” with which his sentence begins. The purpose of my excava- 
tion of the shifts in attitudes, regulations, and practices of the law of 
the migrant and of the mails is to underscore the alternative “desti- 
nies” that are made through acts of political and legal will. 

The mix of migration and mail provides three lessons. A first 
is that governments can radically reshape policies to connect and 
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support each other in cross-border exchanges. Despite the degree 
to which U.S. law is focused on criminalization and exclusion of 
migrants, it is possible to imagine a set of commitments to migra- 
tion that acknowledge it to be an ordinary and lawful activity that, 
while subject to regulation, has no relationship to the criminal law. 

A second lesson from the inquiry into transnational mail prac- 
tices is that unilateralism is insufficient, for no one country’s policy 
can produce lasting, functional responses to migrants.** “Meth- 
odological nationalism” pervades immigration studies, obscuring 
the need to understand the dynamic effects of migration on the 
communities from which people exit as well as on those to which 
they go.** Reasoning from the sovereignty of individual states 
blocks thinking about the reciprocation entailed in the movement 
of persons and families from one place to another, the degree to 
which individuals, families, and economies are multiply affiliated, 
and the obligations that could flow among receiving and sending 
countries. Reasoning with the sovereign state (as contrasted to a 
cosmopolitan claim for a global community) opens up possibilities 
of transnational activities that mirror the growth of new practices 
permitting dual or multiple citizenships, as well as differentiated 
levels of attachments (denizenship, postnational membership, 
and the like) *” to recognize forms of affiliations beyond a singular 
concept of citizenship.*”! 

Joint action in migration has begun, albeit in self-consciously 
circumscribed arenas. World War Il’s displacement of persons 
prompted adoption of the Refugee Convention. In 1951, the 
Office of the UN High Commissioner for Refugees (UNHCR) and 
the International Organization for Migration came into being.*” 
At the founding, as the nomenclature suggests, IOM’s focus was 
on refugees, but its concerns have since broadened. The IOM is an 
intergovernmental (rather than an international) organization; it 
lacks its own separate identity and authority. 

By the late 1990s, and in part in relation to the General Agree- 
ment on Tariffs and Trade (GATT), a project styled the New Inter- 
national Regime for Orderly Movement of People (NIROMP) was 
created to focus attention on “migration management,” aiming to 
shape a regime of “regulated openness” in the movement of peo- 
ple through harmonizing policies.*” In 2001, the IOM began an 
annual “International Dialogue on Migration,” aiming to advance 
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cooperation,’’* and in 2007 it launched its effort to address 
“human and orderly migration.”*” Yearly meetings and workshops 
focus on themes such as human rights and crises, climate change, 
and sharing responsibilities across borders. 

Another set of its initiatives aims to curb “trafficking in per- 
sons,” in part through international agreements that prohibit and 
punish forced labor and sexual exploitation and seek to protect 
children.*” These efforts are complemented by a UN Special Rap- 
porteur on the Human Rights of Migrants, the UN-based Global 
Migration Group, and other groups—the International Labor 
Organization, the Organization for Security and Cooperation in 
Europe, the International Catholic Migration Commission, as well 
as regional efforts aiming to shape thicker structures of transna- 
tional governance.*” Further, an international group of students 
has identified the rights of migrants under international law and 
created a compendium, the International Migrants Bill of Rights 
(IMBR), to articulate a human rights framework for migrants and 
create a globally applicable set of minimum standards for their 
treatment.** 

Yet the requisite international commitments and institutions 
have not yet come into being. Critics see the limits of the IOM*” as 
being too entwined with and dependent upon states,’ as well as 
lacking its own legal mandate independent of its member states.** 
The result is reinforcing “border management” and normalizing 
technocratic authority that obscures the political hierarchies at 
work.** No international commitment to emigrate that obliges 
countries to welcome migrants matches the conventions addressing 
refugees, trafficking, human rights,’ and, I would add, the mail. 

The IOM’s fledgling status and the other multinational institu- 
tional arrangements (termed by some “bottom-up” governance) *™* 
are reminiscent of nineteenth-century efforts related to the mail, 
when national systems varied greatly and some bilateral and 
regional treaties predated the 1874 formation of the UPU, which 
negotiated cultures, economies, and ideologies to describe a “sin- 
gle postal territory.” And like the 1874 treaty that created the UPU, 
Berne is again the site of activity, styled in 2001 by the government 
of Switzerland, serving as the host of an International Symposium 
on Migration, for which the IOM was the secretariat.*° 
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The linking of the mail systems in many countries illustrates the 
capacity to develop both national and transnational institutions 
enabling persons, rights, economies, and other countries to flour- 
ish in a global exchange. In the nineteenth century, not all govern- 
ments had national mail policies, and those that did priced and 
processed mail differently. Moreover, a transnational commitment 
to the liberal movement of objects did not exist. Uncensored mail 
is a legal and political accomplishment that has crossed boundar- 
ies, as state and international postal services dealt with differences 
in pursuit of diverse ambitions. The outcome has been commit- 
ments (unevenly realized) to universal services that entail various 
cross-subsidies producing egalitarian opportunities. 

Many countries lack “comprehensive national migration poli- 
cies” and “government structures to manage migration,”**° and 
those that do often use their policies to ward off entrants. Further, 
while norms of responsiveness to refugees and rights for migrant 
workers have developed,**’ much of the focus is on “control” and 
“management.” Shared commitments to cooperative facilitation 
of migration opportunities have not been shaped. In 2014, more 
than 50,000 children sat at the borders of the United States, met 
mostly with efforts to limit their entry rather than to understand 
that sending ten-year-old children alone thousands of miles away 
was a call for help. Similarly, the people pressing to enter Europe 
in Calais or on the Italian coast have put themselves in jeopardy in 
an effort to find a modicum of safety. 

In the twenty-first century, borders have become sites of sover- 
eign incompetence. The spectacles of migrants hiding in trucks 
and on ships, the human disasters of death in transit, and the chil- 
dren seeking shelter undermine the image not only of a govern- 
ment having the power to control its borders but also of a gov- 
ernment committed to human dignity. Law has to find ways to 
embrace refugees seeking protection from crime and hunger just 
as law came to provide asylum for those seeking protection from 
assaults based on identity and politics. The questions are not if but 
how to enable migration; which forms of subsidies are to be pro- 
vided; and how to fashion responses to the anxiety that even rela- 
tively small numbers of people moving across borders undermine 
communities’ security and identity. 
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Thus the history of the development of both national and inter- 
national mail offers a third lesson for migration studies—about 
the utility and fragility of government services and the desirability 
of obtaining new resources from outside a country’s boundaries. 
Because the U.S. Post Office was understood as a means of forg- 
ing a national identity, and because the movement of information 
about commerce and politics was seen as useful, Congress repeat- 
edly funded budget shortfalls to widen the circle of inclusion—of 
course, also turning the federal government into a source of jobs 
and patronage. Government subsidies are now challenged as inef- 
ficient, and the related new technologies for communications— 
most recently the telecom industry—have not been subjected to 
legal obligations that they provide universal service entailing cross- 
subsidies for less trafficked routes.** The saga of the mail thus 
teaches about the role governments can play in redistribution. Its 
contemporary wobbling—transnationally—instructs on the vul- 
nerability of state governance, given the global discourse celebra- 
tory of deregulation and privatization. 

Collaboration among sending and receiving countries on the 
migration of people remains utopian, and the crafting of a univer- 
sal postal service is at risk of becoming a remnant of a bygone age. 
But sovereignty—the capacity of nation-states to be vibrant sources 
of identity—is at stake. Returning to the terms chosen by Justice 
Kennedy, what “destinies” await depend upon ongoing political 
struggles about the vitality of commitments to sovereign provisions 
of redistributive egalitarian services for migrants and citizens alike. 
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CITIZENS AND PERSONS 


JAMES BOHMAN 


Writing in the period after the two world wars, Arendt called the 
massive number of refugees “the most symptomatic group in con- 
temporary politics.”' Displaced or expelled from their states of ori- 
gin and unwelcome everywhere, such groups were a symptom of a 
fundamental conflict of the post war era between national sover- 
eignty on the one hand and the rights of individual persons on the 
other. Their fate was not merely due to the lack the rights of citi- 
zens, but also, to use a locution of Hannah Arendt, the lack of the 
“right to have rights,” the legality afforded by having membership 
in a political community.* Arendt argues that this problem cannot 
be solved by some form of transnational citizenship or even the 
appeal to national sovereignty, since these solutions merely reveal 
the same problem at a higher level. In lacking the “right to have 
rights,” as “the only human right,” they are deprived of standing 
as such, even in the community of one’s birth. We become aware 
of the right to have rights, she argues, when millions of people 
emerge who have lost and could not regain these rights because of 
the new global situation.”* What was true then of refugees is now 
true of migrants, who are clearly among those who lack not only 
such rights but the standing to have rights in our global situation. 
It could be argued that the problem of refugees has to some 
degree been resolved. Indeed, under the current circumstances 
of politics, refugees are still with us, but they may not any longer 
exemplify “the most symptomatic group in contemporary politics.” 
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Even while many conflicts around the enforcement of human 
rights remain, there are now a variety of functioning human rights 
institutions, such as regional human rights courts and the Interna- 
tional Criminal Court. Not only that, there are now effective inter- 
national treaties and formal organizations concerned with issues 
related to refugees and stateless persons, including the Geneva 
Convention related to the Status of Refugees and the UN High 
Commissioner for Refugees. Given the expansion of international 
law since the postwar period, states are no longer the only institu- 
tions that can address, however imperfectly, the claims of perse- 
cuted persons. However, the persons who are symptomatic of the 
present era are not so much “stateless” as they are denied access 
to basic protections usually provided by political membership in a 
state, in terms of which people can live without fear and domina- 
tion at home and abroad. 

Given pervasive vulnerability that results from current forms 
of rightlessness, people are not persecuted as much as denied 
entrance, and if they have entered, they lack the legal status and 
documents of citizenship necessary to live without fear. To assume 
that their predicament would simply be made better if they became 
citizens is to deny a now pervasive fact of modern polities: citizens 
now live out their lives with many noncitizens in their midst, many 
of whom are illegally present within the borders of the state and 
thus have no legal status to protect them. The massive migrations 
of people due to war, famine, and the lack of opportunity leave 
migrants in the double bind of being dominated both at home and 
abroad. As Resnik shows us, the circumstances of politics make it 
likely that many states have become dominators, practicing what 
Michael Walzer calls “the oldest form of domination,” the domi- 
nation of noncitizens by citizens. These circumstances of politics 
raise the question of whether democracies that practice this form 
of domination are in fact democracies. 

While ever-increasing numbers of people live much of their 
lives far from their places of birth, the potential for domination 
is hardly new. The Greeks invited metics, who despite being non- 
citizens were integral to their economic life. The legal status of 
denizenship has also been widely recognized in Europe and often 
entailed many enforceable rights, claims, and protections for non- 
citizens. The revoking of citizenship and nationality of citizens by 
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states has in fact become an international crime. Nonetheless, it is 
a mistake to say, given the many thousands and perhaps millions 
of people who cross borders daily, the legality of which in inter- 
national law should afford them protection and standing. Thus, it 
is false to say, as Seyla Benhabib argues, that international law has 
successfully decriminalized the migratory movement of persons 
from the South to the North. It is equally true that such illegal per- 
sons cannot even appeal to any “universal status of personhood,” 
since they have no status at all. As Arendt noted for refugees at 
the end of World War I, it is only retrospectively in those cases of 
criminal prosecutions of migrants that they are in fact finally rec- 
ognized as legal persons. 

Given the scope of contemporary migrations, the complaint of 
domination of noncitizens by citizens has become more prevalent, 
precisely because of the difficult circumstances under which many 
migrants live who lack the legal and civil statuses necessary for a 
secure and free human life. To have statuses, as Hegel remarks, is 
to be somebody; those who lack such statuses are nobodies, per- 
sons whose existence is not even to be counted. Crimes against 
them such as forced labor are rarely enforced, since to make a 
complaint would open migrants to deportation. As persons with- 
out legal or civil status, such persons are often subjected to coer- 
cive labor practices, imprisonment, and other mistreatment that 
we might consider forms of modern slavery. John Bowe has shown 
the many ways in which American agribusiness simply takes it for 
granted that existing labor laws and standards will not apply to 
illegal aliens. This private form of domination is then reinforced 
often by employer and by police violence and threats against those 
who are at risk of deportation for lack of legal status. The threat of 
criminalization and illegalization worsen the lives of the undocu- 
mented who lack protective statuses.’ 

While states are not the only sources of domination, their 
domination is significant given their role in controlling borders 
and restricting access to the benefits of citizenship within states. 
Patterns of internal migration within developing states produce 
similar kinds of displacement and illegality that have produced 
a similar rise in the movement of persons toward the cities when 
persons have lost their entitlements and statuses at home in 
their community of origin. In India, for example, millions have 
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migrated internally from rural areas to cities, in which they ille- 
gally occupy public lands, such as railway rights-of-way or public 
parks. Partha Chatterjee estimates that currently millions of Indi- 
ans “live in illegal squatter settlements, make illegal use of water 
and electricity, and other criminal acts.”° In doing so, they lose 
their status as citizens, if they ever had it at all. Thus, both inter- 
nal and external migrants live without the security afforded by 
citizenship; states are in fact implicated in the system of domina- 
tion that has been created by those who wish to protect communi- 
ties and states from international migration. For those who live 
within states without status, the very conditions of life are sub- 
ject to ongoing negotiation in a complex modus vivendi, often 
punctuated by violence and the threat of imprisonment, physi- 
cal abuse, expulsion, deportation, and resettlement by political 
authorities. Because of the internal character of this migration, 
there is very little that is said internationally about the prominent 
role of the criminalization and illegalization of internal migrants 
in many societies. 

The illegality of most migrants has become a pervasive fact even 
in the liberal democracies, whose policies require increasing ille- 
galization and criminalization of immigration. Nonetheless, there 
are possible alternatives, and Resnik and others have explored in 
their work the role of the Universal Postal Union as a kind of uto- 
pian moment that promises the possibility of the flow of persons 
across borders, where the liberty of exchange of persons and not 
only parcels might be achieved. This kind of exchange of persons 
requires that each and every one of us bears the stamp of univer- 
sal standing. As universal, such a conception cannot be statist, but 
rather more naturally leads to a distinctly transnational form of 
authority over the exchange of persons, allowing for inclusive and 
universal freedom of movement across borders, without the cost of 
incurring the current risk of what I call “living without freedom.” 
Such a legally enforceable alternative would necessarily decouple 
various rights from one’s nationality or lack of nationality, and 
thus opens up universal possibilities. But dees the utopian model 
of the postal-service adequately capture current possibilities for 
ending a growing system of domination built around the crimi- 
nalization and illegalization of migrants? On my view, this system 
of domination has been furthered by the “full scale militarization” 
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of borders,” the primary purpose of which is to create a bright line 
between citizens and noncitizens. This line between alien and citi- 
zens does not justify the forms of subordination imposed on all 
noncitizens, as when migrants do not have the legal protections of 
the Fourth Amendment. When subject to the domination of citi- 
zens, it is precisely these rightless persons who are symptomatic of 
the injustice of current immigration regimes. 

Given that states are now committed to enlarging their current 
systems of domination over migrants, I would like to offer an alter- 
native to the role of the utopian ideal of the universal postal ser- 
vice that Resnik advances. Despite her discussion of globalization 
and privatization as linked phenomena, privatization and global- 
ization are analytically distinct processes. Since states lead the way 
in promoting illegalization and privatization, the current circum- 
stances of politics suggest that agreements among states will not 
necessarily reduce domination nationally or internationally. Given 
the role of the normative role of the Universal Postal Union as 
a kind of utopia for the global movement of persons, globaliza- 
tion promotes rather than undermines the universal claims that 
make the postal union a transnational rather than statist entity. 
Even so, the Universal Postal Union, which served as a utopian 
ideal for Westphalian states, is no longer the appropriate model. 
Under current conditions, the internationalization of many forms 
of authority hardly seems to place in jeopardy by the redistributive 
aspects of the postal service, ever reliant on states for implementa- 
tion. Indeed, much more thorough legal innovations and institu- 
tions are necessary if states are no longer to rely on systems for 
the domination of migrants. Here entities such as the European 
Union have already established the ideal of freedom of move- 
ment of persons and economic goods across Europe. Thus, the 
most effective models here are based not on sovereign states but 
on such universal arrangements found in emerging kinds of politi- 
cal units such as the European Union. As larger political orders 
such as the European Union emerge, shared juridical norms and 
democratic practices of deliberation will make it more likely that 
migrants will be able to address the dominating tendencies of 
current practices. Apart from such innovative ways of organizing 
universal aspects of political life, we are left with sovereigns who 
do not distribute their authority in the requisitely democratic way 
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given the increasing scale and interdependence of modern soci- 
eties. It also seems likely that states organized within these larger 
regional and transnational institutions will generate legal innova- 
tions and institutions to organize the movement of persons. This 
emphasis on larger political units is one approach to border con- 
struction, marked by the shift from a focus on the authority of gov- 
ernment to the authority of individuals who live inside the territo- 
ries of the United States. 

Such a transnational approach, it seems to me, is both uni- 
versal in scope and democratic in form. Despite the sometimes 
draconian and arbitrary measures taken by states to regulate the 
movement of peoples, it seems likely that when such policies are 
put under democratic and legal scrutiny in entities such as the 
European Union, it should become clear that the regulation of 
people as we understand it is realized thorough systematic forms 
of domination of purportedly illegal persons. Furthermore, states 
have now come to see themselves in different terms. In Canada, 
for example, citizens have come to see themselves as composed of 
distinct peoples rather than as a fictive unity defined by “We, the 
People.” Here it seems to me that what is needed are better under- 
standings of diverse democratic forms, in which the democratic 
ideal is applied to diverse peoples and at all levels, from the local 
to the national to the international. 

Although the exact scope of any of these conceptions is a mat- 
ter of debate, for my purposes all that it is necessary is the impor- 
tance of the democratic ideal, since it is able to apply at many dif- 
ferent levels, from the local to the national to the transnational. 
Given the new circumstances of politics, new transnational forms 
of self-rule are needed. Rousseau thought that a robust democracy 
could not have more than a few thousand citizens; yet today India 
has more than a billion people. At the same time, the worldwide 
demand for equal and effective political rights and emerging inno- 
vative forms of democracy make it possible to expand democracy 
as part of the solution, as it will be in the case of treating migrants 
justly. The standard way in which domination has been justified 
historically is that legal regimes permit domination abroad while 
denying any scope for systematic domination at home. But in the 
case of migration, the treatment of migrants at home transpar- 
ently undermines democratic practices. 
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COMMENTARY ON “BORDERING BY LAW” 
BY JUDITH RESNIK 


JENNIFER L. HOCHSCHILD 


Two-thirds of the way through her fascinating chapter, Judith 
Resnik lays her normative cards on the table: 


Another possibility—at the core of my discussion—is that migration 
ought not to be seen as wrong in either sense [as a “crime, consti- 
tuted by the willful failure to respect the sovereignty of a polity,” or 
as a “civil tort of trespass”], even if it can be subjected to regulation 
based on the concerns for the well-being of migrants and of the 
receiving community. “Legalization” is typically used in reference to 
changing the status of those present in the country, but its deeper 
purchase would be to override the idea that border crossing with- 
out permission is illicit. 


Resnik is, in short, a proponent of almost open borders and almost 
complete “amnesty” for unauthorized immigrants, as am I. That 
puts us in the company of a handful of excellent scholars who 
take the idea of open borders seriously,’ a few advocacy groups 
or websites,* and almost no citizens of developed, Western coun- 
tries. Being in a tiny minority does not make us wrong, of course; 
at various historical moments, few people thought that the earth 
traveled around the sun, the earth was round, slavery was unjustifi- 
able, or women were morally and mentally equal to men. But it 
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does tend to put us on the defensive and make us overemphasize 
state failures and undervalue state accomplishments. That, at any 
rate, is what | will argue here. 

“Bordering by Law” has three major themes. First, the United 
States is strongly and increasingly criminalizing immigration and 
stigmatizing immigrants, to the detriment of everyone. Second, 
the United States is engaging in more and more harmful sur- 
veillance of migrants as well as citizens. Third, the history of the 
Universal Postal Union provides a model for how to overcome 
nationalist solipsism, as well as a warning that the virtues of public 
governance are threatened by privatized services. This commen- 
tary focuses mostly on the first theme, which also takes up the bulk 
of Resnik’s chapter. I disagree to some extent with her character- 
ization of the trajectory of policies surrounding immigration and 
immigrants, and I aim to substitute a more complicated and mul- 
tifaceted characterization. I engage only briefly with her second 
theme, with which I mostly agree. Her final theme provokes sev- 
eral larger questions, which I explore but do not try to answer. My 
overall message, perhaps not surprising from a political scientist, is 
that we need more political analysis to fully understand the United 
States’ ambivalent treatment of migration and migrants. 


I. “LEGALIZING, ILLEGALIZING, AND CRIMI- 
NALIZING MIGRATION” 


Resnik argues that the United States has fallen off from its high 
point of recognizing noncitizen migrants’ civil rights, which came 
in the 1941 Supreme Court decision of Hines v. Davidowitz (312 
U.S. 52, 71). She refers to the case at many points in the chapter 
and devotes several pages to its exposition. Hines is indeed inspir- 
ing, holding that Pennsylvania’s system of registration for migrants 
who had not declared the intention of becoming American citizens 
was “a departure from our traditional policy of not treating aliens 
as a thing apart.” Hines also held that Congress was the appropri- 
ate forum for “protect[ing] the personal liberties of law-abiding 
aliens” while leaving them “‘free from the possibility of inquisito- 
rial practices and police surveillance that might not only affect our 
international relations but might also generate the very disloyalty 
which the law was intended to guard against.’”* In short, as Resnik 
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puts it, “The U.S. Supreme Court spoke about protecting human 
liberty in general terms . . . [and] rejected making public stigmati- 
zation a facet of the government-alien relationship.” 

Since 1941, in Resnik’s telling, there has been a slow but steady 
downhill slide in the protection of immigrants’ rights and a cor- 
responding increase in the “criminalization of migration.”® She 
describes and criticizes the recent hardening of the U.S.-Mexico 
border, the expansion of locations that count as legal borders and 
thus permit heightened control of individuals’ movement, the rise 
of state laws hostile to migrants, the Court’s retreat from concern 
about immigrants’ rights to the more bloodless assertion of fed- 
eral preemption in migration law, the use of local law enforcement 
agencies to oversee and harass migrants, increasing deportation of 
noncitizen migrants, laws requiring employer sanctions for hiring 
unauthorized workers, and other ways of stigmatizing and crimi- 
nalizing immigrants. It is a daunting and depressing litany—and 
since finishing her chapter, Resnik could now add maltreatment 
of undocumented children fleeing to the United States from vio- 
lence in their home countries. 

And yet this litany seems to me incomplete—and even mislead- 
ing in the sense that it leaves out the other side of the picture. One 
can make a plausible case that the United States is among the most 
liberal polities with regard to immigration and naturalization, that 
its policies and practices have improved over the past century, and 
that our recent history shows substantial efforts to incorporate 
even undocumented migrants. That case by itself would also be 
exaggerated—as much in the flattering or optimistic direction as 
Resnik’s case is exaggerated in the critical or pessimistic direction. 
The crucial question is how and why the United States and its vari- 
ous elements engage in such a contradictory mix of policies and 
practices that include, permit, stigmatize, and exclude people who 
make extraordinary efforts to live within our borders. 

Birthright Citizenship: Resnik does not discuss this rule, perhaps 
because it has not changed over the twentieth and twenty-first cen- 
turies, but it seems a crucial starting point for any analysis of poli- 
cies with regard to migration and migrants. The United States is 
one of only two large, wealthy polities (the other is Canada) to 
offer straightforward birthright citizenship. Unlike in Canada, 
birthright citizenship in the United States is constitutionally 
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protected: “All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the state wherein they reside.”’ Constitutional iner- 
tia matters, since other large Western states, including Austra- 
lia, Ireland, India, New Zealand, and the United Kingdom, have 
rescinded laws of birthright citizenship in recent decades.” 
Birthright citizenship is highly consequential for unauthorized 
immigrants and their families. As of 2012, about 11.3 million unau- 
thorized adult immigrants lived in the United States. About 4.5 
million children were born in the United States into families with 
least one unauthorized immigrant parent.” Thus at least 9 million 
people live in mixed-status families in the United States. Their situ- 
ations are complex and can be difficult.'® But the fact of birthright 
citizenship protects our country from the severe political, eco- 
nomic, social, and cultural problems attendant on having second- 
and third-generation “foreigners” as in many European states. 
More generally, as of 2014, 15.4 million American citizen chil- 
dren have at least one foreign-born parent, some but not all of 
whom are naturalized citizens.'' Although too many remain subject 
to the sorts of harassment that Resnik describes, those children at 
least have the full legal standing of American citizens. This again 
contrasts favorably with children in many European countries. '* 
Relatively Open Immigration Laws: Given the vituperation in 
recent immigration debates and in Donald Trump’s 2016 cam- 
paign for the Republican presidential nomination, it seems per- 
verse to describe the United States’ immigration policies as open in 
any way. But they are, relative to those of many comparable coun- 
tries and to our own history for much of the twentieth century. 
I address that history later; here, I consider some international 
comparisons. The United States is tied for tenth among thirty-one 
countries with regard to family reunification policies, according to 
the well-respected Migrant Integration Policy Index (MIPEX).'* 
That is hardly stellar, but it is not disgraceful. Well-off Western 
states with less favorable family reunification policies include the 
Netherlands, the United Kingdom, Germany, and France; Canada, 
Spain, and Sweden have been more generous with regard to family 
reunion; it remains to be seen if their policies survive the pressures 
of an annual influx of a million or more desperate would-be refu- 
gees into Western Europe from Middle Eastern nations at war. 
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The United States is also relatively generous in permitting poor 
and poorly educated people to enter the country legally. There is 
no complete or fully compelling database that compares immigra- 
tion policies across nations,'* but the extensive literature compar- 
ing particular subsets of countries usually depicts the United States 
as among the more open to newcomers from around the world." 
The most recent and systematic comparison of immigration poli- 
cies includes eleven major European Union immigration destina- 
tions, although not the United States. It shows that nine of the 
eleven states have selective policies and/or point-based systems 
that give preferential admission to those with considerable educa- 
tion and professional skills.'° So do Canada and Japan. The United 
States’ looser criteria for legal entry have the effect of enabling 
low-skilled and poorly educated individuals to enter the United 
States with comparative ease. 

Exclusion: Birthright citizenship and relatively easy entry for 
legal migrants, of course, are of little benefit to migrants if they 
are forced to leave the United States against their will. Resnik is 
eloquent and persuasive on the subject of the increase in deporta- 
tions over the past decade; I neither can nor have any desire to 
provide counterarguments to her critique of the rising number of 
“removals” during the Obama administration. Some deportations 
are justified on the grounds that their objects are criminals whose 
behavior is genuinely dangerous, but the evidence suggests that 
these are only a small portion of those “removed.” The best that 
can be said, in my view, is that (in the words of an opponent of 
this policy) “immigration enforcement in the interior has slowed 
significantly in the last few years. ICE is arresting and removing 
noticeably fewer illegal aliens from the interior now than was the 
case five years ago, and even two years ago. Its focus has shifted 
away from interior enforcement in favor of processing aliens who 
are apprehended by the Border Patrol.”"” 

If this critic is correct, deportations are slowing from their peak 
of a few years ago; whether that is a genuine trend away from 
criminalizing migration or a short-term deviation remains to be 
seen. Nonetheless, given her thesis of increasing criminalization of 
migrants, it is noteworthy that Resnik does not mention the mas- 
sive deportations in the mid-1930s of hundreds of thousands (or 
maybe several million) of Mexicans and Mexican Americans. Some 
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estimates suggest that three-fifths of those “repatriated” were U.S. 
citizens, and none received due process. It seems to me unlikely 
that such a massive forced expulsion coordinated by federal, state, 
and local authorities could take place today; if that conviction is 
not merely wishful thinking, it suggests some doubts about Resn- 
ik’s claim that criminalization of migration has done nothing but 
grow during the last century. 

Given her focus on the Hines case of 1941 as a high point of 
legal protection of migrants’ rights, it is even more surprising that 
Resnik gives short shrift to the internment of perhaps 120,000 
Japanese and Japanese American citizens very soon thereafter. She 
notes its occurrence and the fact that three years after Hines the 
Court “infamously” upheld the 1942 military order in Korematsu 
uv. the United States. Resnik also observes that like segregation, Kore- 
matsu “made plain [that] the category of citizen did not provide 
a safe harbor for all the many persons who fell within that defi- 
nition.”'* Thus, while the eloquent language in Hines indeed war- 
rants strong praise from those seeking to promote immigrants’ 
rights, it was not very effective. As a result, 1am not fully persuaded 
by the claim that the criminalization of immigration and the stig- 
matization of migrants have increased in the United States since 
the mid-twentieth century. 

Inclusion: The trajectories of policies and practices with regard 
to inclusion are no more unidirectional than those of exclusion. 
Resnik’s portrayals of the invention of the “illegal alien” during 
the twentieth century, and of the impact of that new category on 
individuals and polity alike, are compelling and depressing for 
those of us who share her values. But once again, she does not 
discuss the contrasting moves during the same decades to open 
the United States’ borders and citizenship rights to those formerly 
excluded. 

That trajectory begins, of course, with a period of extensive exclu- 
sion. Resnik describes the 1924 immigration act as “imposing lit- 
eracy tests for migrants, numerical restrictions, and limits on Asian 
immigration. The 1924 quota system was aimed, as a member of 
Congress commented in 1929, ‘principally at two peoples, the Ital- 
ians and the Jews.’”'’ That seems a surprisingly mild description of 
a law that prohibited any immigration from all of Pacific and South- 
ern Asia, including Japan, China, Korea, India, and a dozen other 


SN 


a 


Commentary on “Bordering by Law” by Judith Resnik 215 


countries. The law’s quotas cut Italian immigration by 90 percent 
from its peak in 1890, permitted only 1,100 immigrants annually 
from all of Africa (not including Egypt), and slowed Arab immi- 
gration to a trickle. Even setting aside nationality restrictions, in 
1933, President Roosevelt’s State Department admitted only 23,000 
migrants, one-tenth the number admitted annually just before the 
Great Depression. The law had its intended impact; the foreign- 
born population in the United States declined from about 14 mil- 
lion residents in 1930 to under 10 million in 1970—or from almost 
15 percent of the population in 1900 to less than 5 percent in 1970. 

Bars to citizenship paralleled bars to entry, though they began 
earlier with the denial of naturalization rights to Chinese in the 
1870s. The Supreme Court declared subcontinental Indians to be 
nonwhite in 1923 (United States v. Bhagat Singh Thind), thus strip- 
ping citizenship from South Asians. Citizenship mattered econom- 
ically as well as politically and legally; California and eight other 
states passed laws restricting landownership among “aliens ineli- 
gible for citizenship.” For good measure, California added a bar 
on commercial fishing licenses for aliens ineligible for citizenship 
in 1945. (The Supreme Court upheld California’s property laws in 
1923 but overturned its fishing law in 1948 with Torao Takahashi v. 
Fish and Game Commission et al.) 

In the second half of the twentieth century, these and further 
exclusions and restrictions were repealed, while others took their 
place. Chinese were permitted to immigrate in 1943—but only 105 
annually. Refugees were admitted in 1948—with provisions that 
discriminated against Catholics and Jews. The Immigration and 
Nationality Act of 1952 eliminated race as a bar to immigration 
or citizenship—but gave each Asian nation an annual quota of 
100. The California Supreme Court finally invalidated the state’s 
alien land laws in the same year. The Hart-Celler Act (1965) ended 
national origin quotas and increased annual ceilings for immigra- 
tion to several hundred thousand—but also set quotas on West- 
ern Hemispheric immigration for the first time, thus inventing 
“illegal aliens.” The Immigration Reform and Control Act of 1986 
provided a route to legalization for unauthorized residents of the 
United States—but also created employer sanctions for hiring the 
unauthorized. And so on. Neither Resnik’s narrative of constric- 
tion and criminalization since the high point of Hines nor an equal 
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but opposite narrative of steady liberalization and enlightenment 
is accurate, 

Surveillance and Sanctions: A central feature of Resnik’s argu- 
ment about the increasing criminalization of migration is the 
stream of laws and policies that oversee, constrain, and sometimes 
punish migrants because of their actual or presumed status as “ille- 
gal aliens.” Again, the list is long and the descriptions chilling to 
those of Resnik’s and my moral persuasion: state laws criminalizing 
undocumented status, “border” inspections many miles from any 
border, Section 287(g) training of local police, Secure Communi- 
ties’ electronic links to local police, more training of local police 
through the Nationwide Suspicious Activity Reporting (SAR) Ini- 
tiative, employer sanctions against hiring unauthorized workers, 
and on and on. But again, this list is a bit misleading. 

To begin with, both the 287(g) program and its successor, Secure 
Communities, have been shut down. Neither was popular with police 
or elected officials,*’ and neither was widely adopted. For example, 
the International Association of Chiefs of Police (IACP) did not 
explicitly oppose 287(g), but it did publish a report exploring all 
the ways in which taking on immigration enforcement could inhibit 
local policing. The report set its tone early on: “At the outset, it is 
important to note that state, tribal and local police are not required 
to enforce federal immigration laws. The federal government and its 
agencies are the authorities responsible for enforcement of immi- 
gration law.” It observed that the IACP would be “greatly concerned” 
if deportable aliens were brought into local enforcement systems; 
it pointed out that “many executives do not have the resources to 
tackle this additional federal issue”; and it acidly concluded that 
“when local police have waded into immigration enforcement, it 
has often come with disastrous and expensive consequences.”*' The 
Major Cities Chiefs Association, from the sixty-four largest police 
departments in the United States and Canada, issued a similar policy 
statement. It was based on five key concerns with local police enfore- 
ing federal immigration law. These concerns are as follows: 


1. It [“local police enforcing immigration law” ] undermines the 
trust and cooperation with immigrant communities which 
are essential elements of community oriented policing. 

2. Local agencies do not possess adequate resources to en- 
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force these laws in addition to the added responsibility of 
homeland security. 

3. Immigration laws are very complex and the training re- 
quired to understand them significantly detracts from the 
core mission of local police to create safe communities. 

4. Local police do not possess clear authority to enforce the 
civil aspects of these laws. If given the authority, the fed- 
eral government does not have the capacity to handle the 
volume of immigration violations that currently exist. 

5. The lack of clear authority increases the risk of civil liability 
for local police and government.” 


These are not government actors eager to criminalize migrants or 
migration. And after the Government Accountability Office and 
the Department of Homeland Security’s Office of the Inspector 
General piled on with scathing reports about the implementation 
of 287(g), Immigration and Customs Enforcement (ICE) put the 
program out of its misery in 2012. 

Secure Communities was intended to replace 287(g), on the 
grounds that its “screening process is more consistent, efficient 
and cost-effective in identifying and removing criminal and other 
priority aliens,” according to the Department of Homeland Secu- 
rity’s 2012 budget request. But it proved no more popular among 
law enforcement officers and elected officials. Governor Andrew 
Cuomo of New York, Governor Deval Patrick of Massachusetts, and 
Governor Pat Quinn of Illinois refused their states’ participation; 
the California state legislature passed a law limiting the reach of 
the Secure Communities program. Large-city mayors also resisted 
the program. Officials from ICE notified New York and Massachu- 
setts leaders that the program would nonetheless be activated “in 
all remaining jurisdictions” in 2012*—but in November 2014, the 
secretary of Homeland Security announced that “the Secure Com- 
munities program, as we know it, will be discontinued.” This sorry 
history, too, does not provide strong evidence of increasing crimi- 
nalization of migrants and migration. 

What remains, as Resnik points out, is the federal SAR Initia- 
tive. In existence across the nation since 2010, this program 
focuses not on immigrants per se but on terrorism-related crimi- 
nal activity. The American Civil Liberties Union has criticized the 
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growth of “fusion centers” that collect information on “Muslim 
civil liberties groups, lobbying organizations, peace activists, hip 
hop bands, a former congresswoman and even the U.S. Treasury 
Department’; civil liberties groups filed a lawsuit against the pro- 
gram in 2014.** The initiative is murky—even its acronym varies 
on different websites—and it may warrant deep concern as part of 
Resnik’s attention to increasing surveillance of Americans. But it is 
not specific to immigrants, so it is better analyzed in terms of gov- 
ernmental monitoring of all residents of the United States than in 
terms of the criminalization of migration. 

A more serious threat to most immigrants than SAR is, after 
three decades of futility, employer sanctions. The Immigration 
Reform and Control Act (IRCA) of 1986 not only provided a path 
to legal permanent residence for almost all undocumented immi- 
grants at the time (close to 3 million) but also included a provision 
mandating government sanctions against employers hiring unau- 
thorized immigrants. Those provisions were carefully balanced in 
order to induce both liberal and conservative members of Con- 
gress to support the bill; the sponsors’ political skill is evidenced 
by passage of the law. 

But the provisions’ implementation was not so well bal- 
anced. The amnesty program was so successful that conservatives 
have sworn never to be tricked into such a provision again. The 
employer sanction program, in contrast, “has proven to be highly 
unreliable” primarily because, as the nonpartisan Migration Policy 
Institute put it, passage of the IRCA 


sparked a large market for fraudulent green cards and other fake 
forms of identification. While the law requires employers to check 
workers’ documents, it also undermines their ability to do so. In an 
effort to prevent discrimination and facilitate the process for legal 
workers, IRCA established a long list of documents acceptable for 
proving work authorization. It also prohibited employers from ques- 
tioning the authenticity of documents that “appear to be genuine” 
and seem “to relate to the employee.” As a result, even good-faith 
employers seeking to comply with the law are often fooled by fake 
documents. And bad-faith employers who may know or suspect the 
prospective employee is in the United States illegally take advan- 
tage of the situation. Such employers go through the motions of 
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reviewing workers’ documents to shield themselves from possible 
prosecution.” 


For about a decade the federal government did sanction or fine 
some employers, as figures 6.1 and 6.2 demonstrate. At the peak 
of activity, fewer than 10,000 employers were investigated and 
roughly 1,000 fined—a small fraction of the roughly 5 million 
American firms counted by the Census Bureau in 1990. These data 
are out of date, and in any case this sort of information does not 
convey the anguish and disruption of families and communities 
attendant on even a few dramatic raids such as those in Swift meat- 
packing plants in midwestern states in 2006, and a garment factory 
in New Bedford, Massachusetts, in 2007. But even if newer analyses 
show a rise in employer sanctions after 2004, the pattern would be 
a zigzag—up in 1990, down in 2000, arguably up in 2010—rather 
than a steadily increasing criminalization of migration. So the 
question of why the United States has such mixed, even contradic- 
tory, responses to immigration remains. 

The federal government has developed a new technology 
of surveillance in response to IRCA’s employer sanction failure. 
E-Verify enables employers to check on the immigration status of 
new employees by seeking to match their identity data on manda- 
tory I-9 forms with information in federal databases. According to 
the U.S. Citizenship and Immigration Services website, more than 
600,000 employers subscribe to the service, and the system has 
verified that almost 99 percent of the 30 million cases submitted 
to it are confirmed to be people authorized to work. Roughly a 
fifth of the “initial system mismatches” are false positives, authoriz- 
ing the employee to work after an appeal and reanalysis; roughly | 
percent of workers “are not found work authorized.” About half of 
the states, many with small numbers of undocumented migrants, 
require use of E-Verify by some employers, ranging from all (four 
states) to only state agencies or contractors. Conversely, Califor- 
nia and I[llinois—in which about three-tenths of immigrants to the 
United States live—restrict or prohibit the mandating or use of 
E-Verify.”° 

E-Verify’s eventual reach is hard to predict; given that the Census 
Bureau reports almost 6 million firms in the United States (other 
sources list up to 30 million businesses), it has not yet reached a 
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critical mass. And because close to half of U.S. employees work 
for small businesses that are often exempted even in states with 
E-Verify mandates, it is unlikely ever to cover all employees. Fur- 
thermore, political actors ranging from President Obama through 
the American Civil Liberties Union, some members of Congress 
in both major parties, Tea Party groups, and business and agri- 
cultural interests oppose expansion or mandating of E-Verify as it 
now stands. 

But the system can probably be modified to satisfy some con- 
cerns, and unless California and a few other states with large immi- 
grant populations continue to restrict the use of E-Verify, employ- 
ment of unauthorized immigrants may become more difficult. 
E-Verify might develop into a powerful and ubiquitous system of 
workplace surveillance and oversight, with dire consequences for 
at least some unauthorized immigrants. 

“Various and Sometimes Conflicting Agendas Crisscross the States”: 
As Resnik makes clear, living in the United States, or any country, 
without legal status can be devastating economically, socially, emo- 
tionally, and physically, as well as providing a person no right to 
participate in governance. It is a sobering statement about depri- 
vation in the rest of the world that so many people have striven 
so hard to place themselves and their families in this unpalatable 
situation.” 

Government at various levels can affect the circumstances and 
prospects of the undocumented. Progressives tend to look to the 
federal government for protection of rights and mitigation of ills; 
those of us who imprinted on the 1960s civil rights movement and 
its successors find it hard to see states and localities as other than 
impediments to rights and social benefits. And indeed, as Resnik 
points out, much state action is harmful to migrants or non-Anglo 
citizens. California’s Proposition 187, Arizona’s S.B. 1070, and 
similar state laws authorized punitive—perhaps even hysterical— 
actions against migrants and people who look like migrants, 
whereas the federal executive and judicial branches rolled back 
most of their worst provisions. One can join Resnik in wishing 
that the Court had relied on migrants’ rights rather than federal 
preemption in rejecting most of S.B. 1070, but in this politically 
volatile arena, I’ll cheerfully take a win regardless of its official 

justification. 
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States and localities have taken other punitive or simply mean 
actions against migrants, people who look like migrants, or unau- 
thorized migrants. Five states copied S.B. 1070. Cities and states 
have promulgated laws or ordinances to prohibit renting to the 
undocumented or giving them in-state tuition rates for higher 
education, to curtail their employment, and to otherwise make 
their lives even more difficult than they already are.** Mother Jones 
magazine counted 164 new laws restricting immigrants or immi- 
gration in some way emerging from state legislative sessions in 
2010-11, out of a total of 226 immigration-related laws that year.” 

But as the difference between 226 and 164 implies, states and 
localities have also passed laws to help migrants and the undoc- 
umented. The raw number of laws on either side may be unin- 
formative; some supportive state laws are more important and 
far-reaching than the often symbolic hostile measures beloved of 
state legislators. Twenty, including states with a disproportionate 
share of undocumented immigrants such as California, Florida, 
Illinois, New York, and Texas, have state DREAM Acts or univer- 
sity system rules that allow undocumented students to qualify for 
in-state tuition rates. (Four prohibit in-state tuition for the undoc- 
umented.) Five offer state financial assistance to university stu- 
dents. Twelve, again including heavily immigrant-receiving states 
such as California, Colorado, New Mexico, and Illinois (but not 
Texas or New York), give all immigrants access to driver’s licenses. 
Although federal laws exclude undocumented immigrants from 
federally funded public health programs such as Medicare or Med- 
icaid, a few states or localities (e.g., Illinois, New York State, San 
Francisco) cover some or all uninsured children. In about half of 
the states, pregnant women and children who have been granted 
deferred action on their immigration status are eligible for pub- 
licly supported health care.” Some municipalities (Wikipedia 
identifies thirty-one in the United States; other websites include 
100 or more) call themselves sanctuary cities, on the grounds that 
they take active steps to incorporate the undocumented or pro- 
hibit the use of municipal resources to enforce punitive federal 
immigration laws. They include some of the largest cities or cit- 
ies with large populations of undocumented migrants—New York, 
Los Angeles, Chicago, Houston, Washington, DC, San Francisco, 
San Diego, Minneapolis, and Denver, among others.*' In short, as 
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one pair of scholars concludes about “the new immigration feder- 
alism,” there was “a shifting tide in 2012: pro-integration activists 
gain the upper hand.” 

Researchers have struggled to explain the pattern—or, indeed, 
to determine whether there is a pattern—of state and local exclu- 
sion and incorporation.*’ Many laws and ordinances in both direc- 
tions cannot be explained systematically, in that they result from 
the successful activity of a more or less randomly located policy 
entrepreneur or advocacy group. Idiosyncratic innovation is a 
common pattern in state and local policy making, and in that way 
immigration law is politics as usual. 

Nonetheless, immigration law does have a distinctive feature, 
best described as the intersection of demographic change, ideol- 
ogy, and partisan incentives. Examining repeated Field Poll sur- 
veys, Shaun Bowler and his colleagues found that “racially charged 
ballot propositions sponsored by the Republican party during the 
1990s in California reversed the trend among Latinos and Anglos 
toward identifying as Republican, ceteris paribus, by shifting party 
attachments toward the Democratic party.”** That is, although 
Proposition 187 (denying public services to unauthorized immi- 
grants) passed in 1994, as did Proposition 209 (prohibiting affir- 
mative action) in 1996 and Proposition 227 (limiting bilingual 
education programs) in 1998, a liberal backlash then ensued. Both 
Anglo and Latino voters became more Democratic after 1998.” 
At the same time, Latino immigrants became naturalized citizens 
at higher rates, and more Latino citizens registered and voted. 
Republicans have won almost no statewide elections in Califor- 
nia since 2000. As Bowler, Nicholson, and Segura conclude, “The 
use of these three ballot propositions by the California GOP to 
improve their electoral fortunes was unsuccessful in the long run 
and, in fact, constituted a significant political error. . .. Our results 
raise serious questions about the long-term efficacy of racially divi- 
sive strategies for electoral gain.”*° 

Although California is unusual in its share of both legal and 
unauthorized immigrants, the phenomenon of an anti-anti- 
immigrant backlash is not unique to that state. Arizona state 
senator Russell Pearce, the sponsor of S.B. 1070, lost in a recall 
election in 2011, partly though not only because of his leadership 
on that law. He lost to a conservative Republican, but Democrats 
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interpreted the decision as a victory for “mainstream over extrem- 
ism.”*’ Obviously, not all Republicans fear a liberal or Democratic 
counterattack, since states and localities continue to pass ant- 
immigrant laws and ordinances. But it may be reassuring to people 
who share Resnik’s and my values that “partisanship, not Span- 
ish, explain[s] municipal ordinances affecting undocumented 
immigrants.”* 

DACA and DAPA: Although no legislation has passed Congress 
since the harsh Enhanced Border Security Act (2002) and the 
Real ID Act (2005), the federal government has not been totally 
silent on migration and migrants. Apart from the largely successful 
legal challenges to S.B. 1070 and its replicas, the most consequen- 
tial recent actions have been President Obama’s two executive 
orders, Deferred Action for Childhood Arrivals (DACA; 2012) and 
Deferred Action for Parental Accountability (DAPA; 2014). 

DACA provides administrative relief from deportation for three 
years (originally two years), renewable, for young undocumented 
adults who meet various criteria. If an applicant is approved, he 
or she may obtain a work permit and Social Security number and 
may travel outside the United States; the successful applicant is 
also, by definition, a low priority for deportation should DACA not 
be renewed. The successful applicant may be able to get a driver’s 
license in every state and in-state tuition benefits, but not federally 
funded health benefits. As of March 2015, almost half of the 1.6 
million young adults who met the criteria for DACA had applied 
for deportation relief for two years; among initial applicants, more 
than 80 percent of recipients had applied for renewal.” The Citi- 
zenship and Immigration Services agency approves roughly nine- 
tenths of applications; after hesitating when the executive order 
was first promulgated, the Migration Policy Institute now describes 
DACA as “provid[ing] life-altering benefits to so many.”*! 

DAPA is the parallel program for undocumented parents of U.S. 
citizens or lawful permanent residents. It has many of the same eligi- 
bility criteria as DACA and will presumably provide similar benefits 
if implemented. (As of this writing, a court order has suspended 
implementation; the Supreme Court will rule on its legality in June 
2016.). Up to 4 million unauthorized immigrants may be eligible for 
DAPA, but if DACA is a good indicator, the number of applicants 
will be considerably lower at least in the first few years. 
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DACA and DAPA, while infuriating some of Obama’s oppo- 
nents, disappointed a few of his supporters by not reaching far 
enough.” Conversely, proponents worry that the new policies are 
not secure due to the threat of a negative Supreme Court ruling, 
hostile legislation, or new executive orders. Presumably if the next 
president is a Democrat, DACA and DAPA will remain in effect. I 
make no prediction if the next president is a Republican; much 
would depend on whether the new presence of several million 
semilegal college students and adult employees has become a 
routine feature of the social and economic landscape or provides 
an attractive political target. The Republicans’ political calcula- 
tions, that is, depend partly on public opinion and partly on other 
incentives—which opens up several larger questions inspired by 
“Bordering by Law.” 


II. SoME LARGER ISSUES 


Resnik’s thesis of the increasing criminalization of migration and 
stigmatization of migrants since the nation’s high point of Hines 
v. Davidowitz captures a large part of the migration landscape. 
E-Verify might become an effective surveillance method for the 
undocumented, or migrants, or people who look like migrants, 
or even all employees. The militarization of the border in the 
American Southwest is ludicrous, expensive, and offensive. Tom 
Tancredo no longer serves in Congress, and “America’s Tough- 
est Sheriff,” Joe Arpaio, has been largely defanged—but they will 
probably be replaced. People can still be stopped along the border 
and well inland because they look Mexican. Immigrants, especially 
the undocumented, are often thought to be criminals, and many 
“are becoming the targets of criminal and antiterrorist policies.”* 
“Removal” has reached unprecedented levels. 

Nonetheless, other features of the migration landscape are 
more encouraging to supporters of expanded migration and immi- 
grants’ rights. Birthright citizenship conveys a powerful constitu- 
tional right almost unique among large states. Massive programs of 
race-based deportation and internment of American citizens are, 
in my view, no longer politically possible. A quarter century after 
Hines, would-be migrants from all countries attained the legal right 
to move to and become citizens of the United States. Most policies 
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for drawing local governments or employers into surveillance and 
sanctioning have failed and been abandoned, whereas the 1986 
amnesty program was a clear success. Advocacy groups are well 
developed, and in many states and localities with large numbers or 
proportions of migrants, voters support pro-immigrant measures. 
MIPEX rates the United States as the best of its thirty-one coun- 
tries (tied with Canada) on antidiscrimination policy.” 

In short, the United States’ laws, policies, and practices with 
regard to immigration and migrants are dramatically inconsis- 
tent over time, across space, through levels of government, and 
by types of actors. Some policies and practices contradict others; 
some states, localities, and federal actions go in opposite direc- 
tions from others; trend lines for quotas, sanctions, and other poli- 
cies show sharp inflections, even zigzags. In my view, no single the- 
sis is justified—whether of criminalization and stigmatization or of 
validation and incorporation. If that summary is correct, it opens 
three large questions, to which I have no answers. 

Public Opinion on Immigration and Immigrants: Resnik does not 
address the nature or role of public opinion in criminalizing 
migration and stigmatizing migrants. That is not surprising in a 
chapter focusing on judicial decisions and laws or regulations. But 
as a political scientist, I find public opinion to be important politi- 
cally and normatively. It points to a puzzle: Americans have con- 
sistently and strongly opposed increasing immigration since they 
were first asked in 1965, while levels of immigration have risen 
steadily since then. Why? 

Figure 6.3 shows all national public opinion polls asking if immi- 
gration to the United States should be increased, decreased, or 
kept at the same level. Responses bounce around a little, but they 
show four things clearly. First, the proportion of Americans who 
want to keep immigration levels the same has largely remained 
between 30 and 40 percent since 1965, regardless of the actual rate 
of increase when the question was asked. That probably reflects 
ignorance of immigration levels more than a considered judg- 
ment. Second, except in a few polls, more Americans want levels 
of immigration to decrease than to remain the same. In fifteen of 
the thirty-nine items, furthermore, a majority of respondents said 
“decrease” despite having four answer options (that proportion 
is higher if one looks only at respondents who give a substantive 
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answer). Third, over most of the period, considerably fewer than 
20 percent want immigration to increase. That is hardly a ringing 
public endorsement of federal law and actual practice. Finally, the 
proportion saying “increase” has risen since the mid-1990s; one 
would need a more complete analysis to determine if that reflects 
changing views among white and black Americans, or a larger 
share of survey respondents who are themselves immigrants or 
the children of immigrants, or both. Immigration is not the only 
policy in which public opinion is consistently out of line with fed- 
eral legislation; gun control and free trade are other examples. 
But the discrepancy does require us to ask why a policy with such 
clear potential electoral costs persists.” Scholars have examined 
this issue; answers generally revolve around the impact of groups 
ranging from business and agricultural interests to ethnic and 
racial advocacy organizations.*® The answer may also have to do 
with the fact that Americans are totally inconsistent in their views 
of immigrants themselves. When asked in surveys, they associate 
migrants, especially the undocumented, with criminality,” higher 
taxes, and unemployment of American workers. But in response to 
other queries, “by a margin of 57% to 35%, more say immigrants 
today strengthen rather than burden the country; by a similar 59% 
to 35% margin, most believe that the growing number of newcom- 
ers strengthens society rather than threatens traditions.”** Ameri- 
cans oppose unauthorized entry—but in January 2016, 64 percent 
of registered voters favored “setting up a system for them [illegal 
immigrants] to become legal residents.”*” Anywhere from 43 per- 
cent to 72 percent support the DACA and DAPA executive orders, 
depending on how the question is worded.” 

These survey results raise several issues. One is empirical. Citi- 
zens’ views do not themselves create systems of criminalization and 
stigmatization, or of validation and incorporation, but they argu- 
ably matter to politicians’ calculations. How, when, and to what 
effect? Does public opinion help to explain the zigzag in policies 
and practices, and the mixed pattern of success and failure? Do 
members of the public even have views that are clear and consis- 
tent enough to call an opinion?” Or is public opinion more a con- 
sequence than a cause of policy development? 

A second issue stemming from the survey results is normative. 
Most scholars start from the premise that in a democratic state, 
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policy ought roughly but genuinely to follow the contours of pub- 
lic opinion, especially when that opinion is consistent over a long 
period of time. But in this case (and some others)” liberal sen- 
timents about democratic control conflict with liberal sentiments 
about the right to migrate and the rights of migrants. Under what 
conditions should illiberal public opinion take priority over liberal 
rights—and if the answer is never, what justifies the claim (which 
is Resnik’s and my view) that outsiders’ rights should predominate 
rather than insiders’ preferences? “Bordering by Law” does not 
explicitly ask such questions, but its rich evidence and argumenta- 
tion invite them. 

Tipping Points: Politicians must balance three demographic phe- 
nomena in determining how to respond to public preferences and 
migrants’ needs or rights. First, an increase in hate crimes or hos- 
tility to immigrants is more closely associated with a rising share 
of the disfavored group in the salient population than with the 
groups absolute numbers or the proportion of the population.” 
Flows matter more politically than stocks, to use the demogra- 
phers’ terms. Second, however, an older research tradition shows 
that an in-group is especially threatened when the out-group’s 
share of the population is high. As V. O. Key put it, “The hard 
core of the political South—and the backbone of southern politi- 
cal unity—is made up of those counties and sections of the south- 
ern states in which Negroes constitute a substantial proportion of 
the population. In these areas a real problem of politics, broadly 
considered, is the maintenance of control by a white minority.”” 
Third and finally, if the out-group has a growing set of political 
resources, such as votes and organizational capacity, a formerly 
hostile political party may decide at some point that its competitive 
electoral advantage lies in bringing the out-group into the party 
rather than fighting to keep its members out of politics. That is the 
tipping point. 

We see all three phenomena at work in the recent politics 
around Arizona’s S.B. 1070, as revealed in one very astute news- 
paper article.” First, flows more than stocks explained the bill’s 
passage: 


The biggest reason of all is that the illegal flow of people across 
the border is seen as a more acute problem, and a more dangerous 
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one, in Arizona [compared with the other border states]. In the 
1990s, the U.S. government added fences, stadium lights and more 
agents to the border in Southern California and Texas, forcing a 
shift in the flow of illegal immigrants that has turned Arizona into 
the single biggest gateway for people sneaking into the country 
from Mexico. . . . Arizona’s population of illegal immigrants has 
increased fivefold since 1990, to around 500,000. 


Second, high proportions of immigrants can generate a politics 
of hostility: “California and Texas were forced to deal with ille- 
gal immigration decades ago. Both states saw surges in the 1980s 
because of Mexico’s shaky economy and the civil wars that wracked 
Central America.” The result in California was the three proposi- 
tions in the 1990s—Propositions 187, 209, and 227—widely per- 
ceived to be hostile to nonwhites and newcomers. They all passed 
with strong Anglo support and non-Anglo opposition. The result 
in Texas has been disproportionately Republican control of the 
state government since the mid-1990s. 

Third, although some states followed Arizona’s lead, the new 
law found little support in border states. The states that had ear- 
lier passed hostile propositions or elected hostile candidates had 
passed the political tipping point by 2010: 


California, New Mexico and Texas have long-established, politically 
powerful Hispanic communities. . . . Many who entered illegally 
became voters under a 1986 federal law that granted amnesty to 2.7 
million people. That political clout is evident today. . .. Los Ange- 
les became the nation’s largest city to boycott Arizona over the law, 
when the City Council voted 13-1 for sanctions that could include 
canceling $8 million in contracts. The New Mexico Legislature is 44 
percent Hispanic, followed by California at 23 percent, Texas at 20 
percent and Arizona at 16 percent. 


As a result, even a former aide to Texas’s Republican governor 
Rick Perry claimed that “Hispanics and people of Spanish or His- 
panic descent have lived among us since the beginning of time. 
We've all sort of shared this state together and the dream of what it 
means to be a Texan.” Governor Perry himself, a Tea Party conser- 
vative, agreed that such a law “would not be the right direction for 
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Texas,” as did California’s Republican governor Arnold Schwar- 
zenegger, who said that a law like S.B. 1070 is “not something that 
we will do here in California.” 

Obviously, neither the United States as a whole nor many of its 
governmental units have reached this political tipping point. Per- 
haps many never will; a lot of Republicans can plausibly calculate 
that the constituents relevant to their election will continue to be 
driven by fear of rising numbers or overall high proportions rather 
than by the judgment that it is time to bring the camel inside the 
tent. But Resnik’s attention to the change over time in treatment 
of migrants usefully points us to the fascinating analytic question 
of when, how, and why changing demography generates a changed 
political destiny, in one or another direction—or perhaps in one, 
then the opposite, direction. 

Political and Normative Lessons from the UPU: My last set of obser- 
vations builds from Resnik’s fable of the Universal Postal Union 
(UPU). As someone who wrote a long report on the U.S. post 
office in third grade (which my teacher said was one of the best 
reports she had ever read!), I was primed to concur that it pro- 
vides an illuminating comparison to immigration policy. As Resnik 
says, the creation of an open borders policy and program for the 
mail from a previously closed and incompatible set of state-specific 
rules shows that an apparently fixed national and international 
regime can be changed. One could extend the analogy through 
parallel analyses of the creation of international monetary and 
transportation systems, multinational corporations, international 
drug control and policing programs, the Internet, and other ele- 
ments of what we glibly call globalization. All of these open inter- 
national channels provoke two questions. 

What political incentives led state leaders to work hard enough 
to overcome the inevitable psychological, organizational, and legal 
impediments to opening their borders to mail, money, police, 
executives, information, or trains and planes? Each case saw oppo- 
sition, within as well as outside the ruling political party or coali- 
tion. As Resnik points out, the “political and bureaucratic systems 
of Europe and North America” were “initially mistrustful”’—after 
all, some went to war with one another a few years or decades 
after creating the UPU. They must have had compelling motives to 
overcome their mistrust and maintain their connections, beyond 


232 JENNIFER L. HOCHSCHILD 


the fact that it made substantive sense to do so. After all, it makes 
at least as much sense to permit workers who want jobs to move to 
countries that have jobs available as it does to send letters across a 
tense border,” but to my knowledge no state has a policy of open 
borders regardless of its ominously growing dependency ratio. 
Further attention to the strategies and tactics for establishing and 
maintaining the UPU would deepen the analogy and make it even 
more useful. 

Finally, Resnik’s chapter points us also to the opposite question: 
How are we to understand and respond to the deep normative dif- 
ferences between the movement of people and the movement of 
things or ideas? All states seek to protect their borders against “too 
many” or the “wrong kind” of migrants, and all states at least ini- 
tially mistrust those they let in even if they want them. It is not 
clear to me whether weakening state power, for example, by giving 
noncitizen migrants the same political and social rights as citizens, 
would in the long run encourage or discourage the free move- 
ment of individuals and families to where they think they will best 
flourish. That is a question to which I hope Resnik next turns her 
formidable passion, intellect, and knowledge. In the meantime, we 
can be grateful for what she has already given us to ponder. 
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The normative evaluation of rules governing migration is beset 
with controversy. Some advocate for open borders or nearly open 
borders, others argue for the permissibility of closed borders, and 
there are many additional positions between these extremes. My 
own views tend toward much greater border openness than what 
we see today, but I want to ask a different question, of a sort that 
will be familiar to democratic theorists. My question will be not 
what the right answer to the question of the appropriate level of 
openness to migrants each society ought to have. I will focus on 
the questions, who has the legitimate authority to decide how 
open societies ought to be, and what are the limits on that author- 
ity? And I will limit my discussion even further, approaching the 
subject of migration from a broadly cosmopolitan and democratic 
angle. I would like to think about the prospects of fairly working 
out reasonable international rules for migration within the con- 
text of a system of state consent that satisfies certain democratic 
principles. 

In this chapter, I will defend two main theses. First, I will argue 
that there is a source of legitimate authority in migration decisions. 
But the ultimate source of legitimate authority on these issues lies 
primarily in international society, which is a society of states that 
represent their citizens reasonably well and fairly negotiate with 
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one another concerning the terms of migration. Representative 
states have a share in that legitimate authority, but they must share 
decision making over the management of migration with other 
states in international society. Second, though I favor much more 
extensive Openness to migration than currently exists, I will argue 
that societies do have legitimate interests in shaping and perhaps 
sometimes constraining the process of migration. Societies may 
shape and constrain migration in good faith negotiations with 
other societies. I will explain and argue for these theses within a 
cosmopolitan framework, which I take for granted here. I will not 
be able to address the important issues concerning the nature of 
the conditions societies may impose on migrants as conditions of 
entrance. This will require a full treatment on its own, though I 
hope the reflections in this chapter can provide some guidance. 
First, I will discuss how the issue of legitimate authority relates 
to the issue of migration and question some prominent and ini- 
tially attractive views on migration. Second, I will introduce the 
idea of international political society and show how it can possess 
legitimate authority and how it relates to contemporary political 
societies. Third, I will lay out the basic interests that migrants and 
receiving political societies have that ground their rights to a say 
in the process of managing migration. And I will try to show when 
the interests of migrants are bases for authority-limiting principles 
and when they are to be taken into account with the other inter- 
ests societies have. Fourth, I will distinguish the arguments I make 
from prominent collective self-determination arguments. 
Democratic considerations bear on issues of migration in at 
least four different ways. The first is on the question, who decides 
who gets to migrate and who doesn’t? This first question is about 
who has the authority to make decisions on these issues. The sec- 
ond question concerns the limits of the authority of the group of 
persons. What issues are of such a grave and obvious moral sig- 
nificance that no democratic assembly or decision process has 
complete authority on the issue? Are there questions of migration 
which are such that a democratic assembly, however constituted, 
cannot have authority to make certain decisions? The third issue 
concerns the maintenance of the conditions under which demo- 
cratic institutions and the legal rights and duties that make them 
possible can be reasonably stable. Regarding migration, we might 
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think that there are certain migration policies that are inconsistent 
with the long-run stability and proper functioning of democratic 
institutions. The fourth issue I have in mind concerns the condi- 
tions under which it is possible to make progress toward a more 
just and more democratic world. In this chapter, I will focus on the 
first and second questions, though I will make use of answers to 
the other two in helping to answer the first two questions. 


I. JUSTIFICATION, AUTHORITY, AND Its LIMITS 


The first and the second questions are the fundamental questions 
about the authority of the political system regulating migration. In 
particular we may ask, do people have a right to a say over whether 
borders should be open or not or to some extent, and if so, which 
people? To address this, we need to distinguish questions of legiti- 
mate authority from questions of justification. The answer to the 
question of legitimate authority on some set of issues determines 
who has a right to decide the issues, particularly when there is dis- 
agreement or conflict of interest on what is the best thing to do. 
The question of justification is concerned with determining what 
the best policy is. When we address some political question, we 
often are primarily concerned with the issue of justification. We 
try to figure out what the best policy is. But political societies are 
marked by a great deal of disagreement and conflict of interest, 
and so irresolvable disagreements about what is justified on some 
difficult issue are to be expected. In this kind of context, suppos- 
ing we need some kind of collectively binding decision, we have 
to figure out how to make such a decision when there is disagree- 
ment about it. The function of political authority is to make deci- 
sions in the context of disagreement. The function of legitimacy is 
to be able to make decisions in a morally satisfactory way despite 
the fact that people disagree with the content of the decision and 
disagree on which particular decisions are justified. A group of 
persons can have legitimate authority to decide some issue and 
then decide it in a way that is not justified but that people nev- 
ertheless have duties to go along with. These duties are content- 
independent in the sense that they are binding on the subjects 
as a consequence of the source of the duties and not the content 
(even if the decision is not justified). John Stuart Mill brings out 
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this distinction in his discussion of freedom of trade. Mill argues 
that the society has legitimate authority to regulate trade among 
persons within it. He thinks that such regulation would normally 
be foolish, since he thinks that free ade among persons benefits 
everyone, but he does think the society has a right to regulate it. 
This distinguishes the question of justification and the question of 
legitimate authority. ! 

There are two initial questions of authority, then: (1) Who has 
the right to create and enforce these duties and under what cir 
cumstances? In the case of migration the two distinct elements of 
this question come out. Who, if anyone, has the right to create and 
enforce duties on persons who wish to cross a border? Who, if any- 
one, has the right to stop some people from crossing a border, and 
who has the right to impose conditions on crossing the border? The 
second question is: (2) Whatare the limits of this authority? Can it be 
that no one can have the right to stop people or impose conditions? 

The answer to the first question in some developing parts of 
international law regarding migration appears to be states have 
the right to determine who is permitted to cross the border into 
their territories and who is not so permitted and on what terms.* 
At the same time, limits on the conditions that may be imposed on 
migrant workers are asserted in the major documents on migrant 
workers. And this right on the part of the state to determine 
admissions appears to be the position of a number of contempo- 
rary political philosophers as well, though the issue is not always 
framed as an issue of authority. These philosophers argue, on the 
basis of principles of collective self-determination, that the com- 
munity in question has a right to determine who is to become a 
member and who is not to become a member. Each society has the 
authority to close its borders to persons. That doesn’t mean that it 
will or even that it is always justified in doing so. But it does have 
the right to do so. In this sense the state has the authority to do 
this unilaterally even though it may be acting wrongly. Some who 
hold these views also think that there are limits to this authority of 
the state, which limits protect the interests of refugees in escaping 
life-threatening situations.* 

In contrast, some have argued that democratic norms do not 
give receiving societies a right to determine unilaterally who gets 
admitted. One might think that democratic norms imply that 
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potential migrants ought to have a say in border policies for any 
number of reasons: the interests of migrants and the sending soci- 
eties ought to be taken into account in border policy, since their 
interests are at stake; the potential migrants are coerced by the 
prohibition from entering the new society; the potential migrants 
have duties imposed upon them not to enter the new society.’ To 
the extent that we think that democratic decision making is a key 
basis of the legitimacy of authority, the argument seems to imply 
that societies, whether democratic or not, do not have the author- 
ity unilaterally to decide on admissions policies. 

This could be thought of as an argument for open borders, 
but I will argue that a third option ought to be considered. I will 
lay out a distinct version of this democratic argument, and then 
I will argue for a kind of international extension of democratic 
norms through the process of fair negotiation among states that 
represent their peoples. I will argue that a group of political soci- 
eties fairly negotiating with one another constitutes a society in 
which the members of the negotiating societies now have a say in 
the agreements that are made. We can then ask whether an inter- 
national society, in which fair negotiation is taking place among 
representative states, can have the authority to determine whether 
borders can be closed to some extent and to choose that extent. 
And I will argue that such a society does give potential migrants a 
say in the construction of borders. 

The answer to the “Who gets to decide?” question can be: the 
receiving society, no one, or international society. 

But there is another aspect to the question of authority. Some- 
one might say that, because of the nature of the right of freedom 
of movement, no authority can legitimately restrict this freedom 
except perhaps in superficial ways. The basic idea behind this is 
that the freedom of movement across borders is such a basic right 
that it may not be abridged by democratic states or even the fair 
negotiations among democratic states. In this respect the freedom 
of movement to cross borders is thought to be a right with the 
same or a similar status as the rights to freedom of expression, 
freedom of association, or freedom of conscience in democratic 
societies. The right involves an authonty-limiting principle. 

This right is distinct from the kinds of rights that come under 
the authority of democracy to regulate and curtail. Freedom of 
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contract and freedom of property tend to be rights that the society 
has some authority to regulate in significant part, say, by establish- 
ing minimum wage requirements, safe working conditions, protec- 
tion of unions, and so forth. Also, we usually think that democ- 
racies have authority to determine what a reasonable distribution 
of income and wealth might be for the society, and we think that 
regulation and tax and transfer are legitimate means to achieve 
the proper distribution. Democracies can have this authority 
even when we think there is a right answer as to what ought to be 
done and there is a significant chance that the democratic soci- 
ety will make the wrong choice. Indeed, citizens within democra- 
cies argue for policies and principles on the grounds that these 
are the right answers to the question of how society ought to be 
organized. Acting in this way is quite compatible with thinking that 
it is the democratic assembly as a whole that has legitimate author- 
ity to answer these questions. Hence we must distinguish between 
authority-limiting principles such as freedom of conscience and 
authonity-compatible principles such as a particular realization of the 
rights of property. This distinction is more a matter of degree than 
I have suggested. Democratic societies are not allowed to do just 
anything with the private property of citizens, and they have some 
authority to limit some of the conditions under which the highly 
protected rights of association and expression are exercised. 
Nevertheless, though there is a spectrum here, the spectrum has 
clear extremes. Freedom of movement might be thought of as an 
authority-limiting principle on the view I am considering here.” 
Just to be clear, let us observe that once we see the distinction 
between what one has authority to do and what one is justified in 
doing, we can see that it is possible that there is no disagreement 
between Carens’s position understood as saying that open bor- 
ders are justified and the self-determination principle, which says 
that a society has the authority to exclude others. Collective self- 
determination is a principle of political authority that gives a right 
to exclude even though exclusion may not be defensible morally 
speaking. The only possible limitation here is if the freedom of 
movement is an authority-limiting principle. In the absence of an 
authority-limiting principle of freedom of movement, a defender 
of the right of self-determining societies to exclude could very well 
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think that it would be more just to open borders than not, but that 
the society has the right to choose this even if it chooses wrongly. 

[ do not mean to say that Carens’s position is merely about justi- 
fication or that the self-determination views are merely about legit- 
imate authority either. But we can see that once we have made the 
distinction between authority and justification, it is not clear what 
the nature of the disagreement is. 


II. INTERNATIONAL SOCIETY AS A POLITICAL 
SOCIETY: Irs AUTHORITY AND LIMITS 


I would like to defend a more complex approach to the question 
of the authority to limit migration and the limits of this author- 
ity. I argue that international society, suitably constituted, has 
the authority to decide on many questions of migration. In some 
areas that authority is very tightly constrained, but in other areas 
of migration, international society has the authority to make deci- 
sions with a significant amount of discretion. Some decisions 
about admissions may be mostly beyond the authority of interna- 
tional society, such as the case of genuine refugees. Here there is 
simply a duty to admit refugees or to make sure they are admitted 
somewhere safe and decent, and this is a kind of authority-limiting 
principle. In the case of migration of high-skilled persons seeking 
high-paying jobs, the freedom of movement is not an authority- 
limiting principle. In the case of low-skilled but not desperate 
people seeking improvements in their economic position, interna- 
tional society has authority to make decisions about the openness 
of borders, but the authority is more tightly constrained than that 
which applies to high-skilled persons. This is a kind of interme- 
diate point on the continuous spectrum from authority-limiting 
principles to principles in which authority has some discretion. 

At the same time, the authority is held not by particular societ- 
ies but by international society. So particular societies do not have 
a simple right of unilateral veto as the political self-determination 
theorists would have it; only international society can have that. 
Particular societies have rights to participate as equals in the pro- 
cess of formulating and negotiating arrangements among societies 
about borders. 
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The position I am defending needs some conceptual elabora- 
tion and rational motivation. The first point to notice is that inter- 
national society has legitimate authority over the question of bor- 
ders and not particular societies. And the idea is that democratic 
norms can extend to international society by means of application 
of principles of fair negotiation among representative states. The 
second point to note is that though decisions are made through 
negouation, the participating states do not have a simple veto over 
proposals for migration. 

Let me start to get at both of these ideas through a comparison 
with another part of international law. In international environmen- 
tal law, when a society, because of its industrial or other productive 
activities, sends pollution into another society, the polluting society 
has a duty to negotiate in good faith with those societies that are 
harmed by the pollution. The polluting society cannot simply refuse 
to negotiate or to make an agreement. It must attempt to find a 
solution to the pollution problem with the other society.® This, of 
course, need not necessarily involve stopping the pollution. There 
may be other mutually beneficial and fair ways to deal with the prob- 
lem. For instance, the society can finance some kind of compensa- 
tion to the other society out of the benefits it receives from the pol- 
luting activity. If the polluting activity is highly productive, this could 
benefit the other society more than merely stopping the activity that 
produces the pollution. Or the affected society can help in limit- 
ing the cost of pollution control. The societies must work something 
out that is reasonably equitable among them.’ 

I want to say that this requirement is a requirement of legiti- 
macy. A society that permits a great deal of pollution to damage 
another society and refuses to negotiate in good faith with that 
other society to the end of producing an agreement that is equita- 
ble is engaged in an illegitimate exercise of power over that other 
society. It is in effect deciding on a distribution of benefits and 
burdens between itself and that other society without giving that 
society any kind of voice in the decision. It is unilaterally making 
decisions for both societies with respect to a set of issues. Negotia- 
tion in good faith is a way of giving a say to that other society in a 
way that is necessary to legitimacy.” 

This is an instance of international society having legiti- 
mate authority where individual societies do not have legitimate 
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authority, though each shares in the legitimate authority of inter- 
national society, and of course each society also has the authority 
to carry out the decision of international society. Societies are not 
permitted to act unilaterally in these contexts when they can act in 
concert with those affected other societies. And when they do act 
to negotiate with other societies, they must negotiate fairly, and 
they must negotiate with a commitment to solve the problem fairly 
at least by their lights. They may not simply back out of negotia- 
tions in the hopes of not having to bear a fair share of the burdens 
of their activities. Again, such actions would constitute illegitimate 
exercises of power over the other societies. And I think that such 
illegitimate exercises of power by societies can be grounds for per- 
missible coercion and sanctioning against the violating society. We 
can see here the two features I described, namely, the need for 
decision making by international society and the impermissibility 
of a simple veto on the part of any particular member. This, of 
course, implies a significant limitation on the sovereignty of each 
state.” 

Now I want to articulate the idea of the authority of interna- 
tional society in the migration case. When two societies are adja- 
cent to or near each other and one society has a large number 
of very poor people while the other has a demand for workers in 
positions that are relatively very productive, the potential receiving 
society has some kind of duty to work something out with the send- 
ing society to permit workers to migrate. The potential receiving 
society has a duty to enter into an agreement fairly negotiated with 
the potential sending society that enables people to move from the 
sending society to the receiving society. Here, too, the two features 
arise with the consequent limitation on sovereignty of each state. 

What are the bases of this thesis? The foundation of this thesis is 
in the conception of the international system that I will argue for 
here. The conception that I sketch here is meant to give a broadly 
democratic and cosmopolitan account of legitimate international 
decision making that remains moored to the state system. The 
international system might initially be thought to be a system of 
voluntary association between states, much like a system of con- 
tracts and voluntary association within domestic societies. The dis- 
tinctive feature of this kind of system is that the associative actions 
of the participants are normally thought to be optional. It is up 
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to the discretion of the parties whether they associate with one 
another. 

In domestic societies, activities of voluntary association are regu- 
lated by states that attempt to ensure that certain kinds of morally 
important aims are pursued such as the maintenance of security, 
a reasonable distribution of income, the absence of exploitation, 
and so on. States have authority to regulate and tax and in some 
cases direct these activities in the society. While states do this, indi- 
viduals usually pursue their own interests within the framework 
established by the state. This establishes a kind of moral division 
of labor between state and individual in the pursuit of morally 
important aims such as justice, security, and economic prosper- 
ity. Individuals pursue their own interests and partial concerns in 
the activities of voluntary association and contract, while the state 
makes sure that these pursuits are regulated and taxed in such a 
way as to produce the common good, justice, and security for the 
society as a whole. 

What I want to say here is that while the international system 
looks initially like a system of voluntary association and contract 
(however exploitative), in fact much of the international system 
is quite different from such a regime. The first thing to observe 
is that the members of the international system take themselves 
correctly to be under moral duties to pursue certain morally man- 
datory aims such as the avoidance of environmental catastrophe, 
the alleviation of severe global poverty, the protection of persons 
against large-scale human rights violations, and the creation of a 
decent system of international trade in addition to the establish- 
ment of international peace and security. They are not always very 
good at pursuing these aims, but they assert them continually in 
many of the main international documents such as the UN Char- 
ter, the UN Millennium Declaration, the basic treaty of the GATT/ 
WTO, the Montreal Protocol for the Protection of the Ozone, and 
the UN Framework Convention on Climate Change. There are 
of course many other treaties and conventions announcing the 
moral necessity of pursuing various aims, but these suffice for the 
moment. 

Societies are bound to pursue those aims in concert. It is hard 
to see how an international system could be legitimate without 
making good faith efforts to alleviate severe global poverty, avoid 
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environmental catastrophe, protect people from widespread 
human rights violations, and assure some kind of international 
peace and security. These are, I think, minimum requirements for 
the international system as we know it. The international political 
system must pursue these aims if it is to show itself to be concerned 
with the fundamental interests of all persons within that system. 
No political system of any sort can be legitimate without its real- 
izing in a publicly clear way that it is concerned with the interests 
of all persons within the system. This does not imply, of course, 
that the international community must succeed; there is too much 
uncertainty about these matters to guarantee that. 

Second, states correctly acknowledge that the pursuit of these 
mandatory aims requires the cooperation of states in the form 
of treaties, agreements, and international institutions. States can- 
not solve these problems by themselves; cooperation is necessary. 
Hence, we see efforts to design treaties advancing these manda- 
tory aims. Third, unlike individuals in domestic societies, states 
cannot leave the pursuit of these mandatory aims up to some 
higher-level entity like a global state. In international society, states 
must solve these problems through cooperation with other states. 
Hence, many of the most important activities of treaty making are 
in pursuit of mandatory aims. There is no division of labor in the 
international system analogous to that between individual and 
state in domestic society. This means that the activity of treaty mak- 
ing, while appearing to be a bit like the activity of contract making, 
is quite different from the normal activity of contract making in 
domestic societies. Treaty making often does not display the same 
optionality as contract making. States are subject to severe criti- 
cism for failing to negotiate in good faith on matters of climate 
change or international trade. They can be subject to sanctions for 
failing to do their fair share in the pursuit of mandatory aims such 
as in the case of some international environmental law or nuclear 
nonproliferation. Hence the mandatory aims establish a require- 
ment for common action in international society that is pursued 
by means of treaties and agreements. 

That common action must be pursued in accordance with 
broadly democratic norms that give persons a say in the pursuit 
of common action. For a number of reasons, states do and ought 
to have latitude in deciding what kinds of treaties to participate 
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in and to what extent. The first reason is grounded in the pursuit 
of mandatory aims. There is a great deal of uncertainty as to how 
best to pursue the mandatory aims, and states need to experiment 
with different ways to do this. This can be by diverse regional asso- 
ciations or even by competing global associations. Second, societ- 
ies have diverse interests that need to be taken into account when 
common action is chosen and states are the main mechanisms of 
accountability of power to persons in the international system. As 
a consequence, state consent is a way of accommodating the fun- 
damental diversity of interests, disagreement, and fallibility among 
persons in the international system that is much like the assign- 
ment of equal votes to citizens in a democratic society. Hence, state 
consent is still a basic principle of international law. Of course, for 
a system of state consent to realize democratic norms, it is essential 
that the states represent their peoples and that negotiation among 
states be fair. 

I want to comment very briefly here on how the diversity of 
interests and the reality of disagreement among persons are 
grounds for a right to a say in determining common international 
action. The right to a say is guaranteed by the qualified require- 
ment of state consent by representative states to fairly negotiated 
agreements. The right is established on the grounds that such a 
right is necessary to realizing in a public way the principle that 
the international system treats the interests of all persons as equals 
in the process of collective decision making. It is the analogue in 
the international system of the right to participate as an equal in 
collective decision making in domestic societies. They are both 
necessary guarantees that the society is publicly treating persons 
as equals in collective decision making in the context of disagree- 
ment, diversity of interests, and uncertainty about the best policy. 

But the latitude accorded states, strictly speaking, can only 
encompass reasonable disagreements in how to pursue the aims. 
States may not just refuse to negotiate or cooperate. The desire 
to free ride or engage in self-defeating pursuit of a favored coor- 
dination point or even irrational rejection (3.e., in opposition to a 
strong scientific consensus) are not acceptable reasons for refusal 
to join a treaty that pursues morally mandatory aims. And some 
kind of pressure from other states is permissible to get states to act 
in good faith in these contexts. On the other hand, when states 
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refuse to consent to a treaty on reasonable grounds and propose 
some alternative and feasible form of cooperation, their refusal is 
permissible. 

It is in this sense that the international system presents a dis- 
tinctive kind of political system. Unlike the state, it is decentral- 
ized in terms of enforcement, and its basic legislative powers are 
founded in the consent of states. But, unlike the usual context of 
voluntary association, the demand for common action in pursuit 
of mandatory aims requires all states to negotiate in good faith 
with other states to form effective agreements and treaties. And it 
creates a justification for pressure on noncooperating states. Fair 
agreement making among representative states is what makes such 
a political system accord with democratic norms and thus confers 
democratic legitimacy on international law.'” 

Now I want to say that unilateral and unreasonable action by a 
state in a context in which there is a demand for common action 
in pursuit of a mandatory aim is a kind of illegitimate exercise of 
power by the unilateral agent, at least in the case in which the uni- 
lateral agent is disrupting the pursuit of common action. The basic 
reason for this is that when there is a demand for common action, 
persons, and consequently states as their representatives, have a 
right to a say in how the common activity is structured. That right 
is founded in the diversity of interests, pervasive disagreement, 
and fallibility among persons and the interests persons have in hav- 
ing a say over common action in these circumstances. Unilateral 
action violates that right by disrupting or disabling the common 
action, and it seems to disrupt the common action by asserting the 
interest of the unilateral agent. In this respect, unilateral action 
when there is a need for common action is very much like a refusal 
to negotiate in good faith when one society pollutes another. Just 
as the other society has some right to a say in how the pollution 
problem is solved, so societies have a right to a say in determining 
common action, and that right is violated when societies act unilat- 
erally (assuming that this unilateral action is what is disrupting or 
diminishing the common action). Again, this conclusion has to be 
qualified by the idea that states may refuse consent if they do so on 
the basis of reasonable disagreement. Here too we can see the two 
features that international society has authority over the pursuit of 
mandatory aims and that states do not have a simple right of veto. 
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There is thus a significant limitation on the sovereignty of states in 
this system. 


ILL. INTERNATIONAL SOCIETY AND MIGRATION 


There are two mandatory aims that are especially relevant to the 
question of migration. The first is the requirement that refugees 
are able to relocate; the second is the requirement that severe 
global poverty be alleviated. Hence, there is a demand for com- 
mon action regarding migration. | will also argue that each soci- 
ety has morally legitimate interests in having a say over its border 
policies. I want to say that the bases of the thesis that international 
society has authority over issues of migration consist in the need 
for common action established by the mandatory aims. The inter- 
ests of potential migrants in freedom of movement, the interests of 
the sending society in development, and the interests in the receiv- 
ing and sending societies in having their states carry out their core 
responsibilities regarding the society are the grounds on which the 
different states must have a say through fair negotiation. Here I 
will lay out these legitimate interests. 


A. The Interests of Migrants 


The interests of migrants and the interests of the receiving society 
vary in urgency and importance. There are interests of such great 
importance, such as those of political and economic refugees, that 
they are the basis of essentially authority-limiting principles. Those 
who seek to escape a society out of a well-founded fear of persecu- 
tion or a well-founded fear of the most basic human needs not 
being met must be permitted to enter some society, if not always 
the one they want to enter.'! No political system, whether domestic 
or international, that disables such persons from successfully flee- 
ing life-threatening circumstances is validly exercising its authority. 

Here international society has an authority to figure out how to 
relocate refugees into societies that can afford them a decent mode 
of living. It cannot merely leave refugees in the life-threatening 
circumstances they are in, nor can it require them to live in refu- 
gee camps that are manifestly inadequate for living a decent life. 
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Another very highly urgent set of interests are the interests in fam- 
ily reunification. 

There are other less urgent interests that are nevertheless very 
important. These are connected with the desire to escape severe, 
though not life-threatening, poverty. We have already observed 
that states and international society see themselves correctly as 
pursuing the morally mandatory aim of the reduction of severe 
global poverty. All societies, I have argued, are morally required to 
cooperate in attempting to reduce severe poverty. 

Agreements on migration are ways, by no means the only ones 
though perhaps currently the most reliable, by which societies can 
help reduce severe poverty. There are two ways in which this hap- 
pens. One, a migrant can lift herself out of severe poverty by work- 
ing in a wealthy society and to some degree lift her family out as 
well. The wages of low-skilled migrants from sub-Saharan Africa to 
Europe, from Central America to the United States, and those who 
migrate from the Caribbean and Mexico to the United States and 
Canada go up by significant factors of between two and seven. This 
is a very substantial improvement. Two, low-skilled migration does, 
in a variety of ways, make some modest contribution to the growth 
of developing societies. This happens when migrants return to the 
sending societies with new capital as well as new skills and educa- 
tion. It also happens through remittances that migrants transfer to 
the sending society.'* We do not know how much greater the gains 
would be were migration a lot freer than it now is, but there may 
well be significantly great gains to be had." 

I want to argue that, in light of the difficulties in helping societ- 
ies emerge from poverty, societies do not have discretion simply 
to demure in this particular way of reducing poverty. They have a 
duty to cooperate with others to do this. And this means that they 
have duties to negotiate in good faith to figure out how to move 
workers from the poorer societies to the wealthier ones at least as 
one among a number of different ways of alleviating poverty. This 
implies that each society has a say in how it organizes the process 
of migration, but it does not have a simple veto. Only international 
society has this veto, and particular political societies participate in 
international society as equals through the process of fair negotia- 
tion in good faith. 
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To be clear, refugees have rights to be relocated in the inter- 
national system. I do not think that the pressing interests of very 
poor people in migrating rise to the level of rights. Societies have 
duties to figure out how to allow very poor people to migrate and 
must do so, but they retain some discretion regarding the number 
of such people to be moved. 

There are also interests that are not by themselves as pressing 
as the interests in escaping severe poverty, but they are interests 
nevertheless. These are the interests of those who want to improve 
their situations from good to better. They create reasons for all 
states to allow people to enter in order to improve their economic 
situation. And they involve reasons of economic efficiency to per- 
mit people to move around so that they may put their abilities to 
the most productive use. 


B. The Interests of Societies 


I have said that states ought to negotiate with one another to devise 
reasonable border policies, and the bases that I have mentioned so 
far are the interests of potential migrants. If these were the only 
interests at stake, it would be hard to see why there would be any 
good reason for restricting the movement of people across bor- 
ders. But I think societies have legitimate interests from a cosmo- 
politan standpoint to manage and sometimes restrict migration. I 
will lay these out here. 

The basic structure of my argument that societies have legiti- 
mate interests in having a say in managing and sometimes limiting 
migration comes down to the following premises. First, the abili- 
ties of states to carry out their core responsibilities in societies are 
important values in the international system from a cosmopolitan 
point of view. Second, the abilities to carry out these core respon- 
sibilities are potentially threatened by unwise migration policies. 
Third, we ought to accord respect to a society’s judgment about 
to how best to protect the exercise of these core responsibilities. 
From these premises I want to defend the thesis that societies have 
a right to participate in fashioning migration policies in negotia- 
tion with other societies in light of their judgments about how best 
to maintain their abilities to carry out their core responsibilities in 
a democratically accountable way. 
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I want to defend a further thesis which asserts that the appro- 
priate balance between the considerations of moral integrity and 
the morally mandatory aim of alleviating severe global poverty 
is not a generally defined balance that can be stated in terms 
of general principles. The comparison of moral weight between 
these two concerns cannot be made out in a general way. Here, 
too, there is room for societies to judge by their own lights how 
to balance these considerations in the formation of their migra- 
tion policies. 

There are interests that the members of receiving states have 
that may play a legitimate role in determining their negotiations. 
Any moderately just society has interests in its state being able to 
continue to perform its core responsibilities. These responsibili- 
ties include the maintenance of security and a context in which 
the basic rights of the citizens are protected. They also include 
the state’s responsibility to ensure justice within the society. By 
justice I mean the basic rights of citizenship, including rights of 
free expression, association, conscience, and privacy, as well as 
the right to participate as equals in politics. I also include rights 
to due process of law and a fair trial. And I include the concerns 
for ensuring a basic minimum of services in satisfying basic needs 
and distributive justice. I also include in this the responsibility to 
ensure a reasonably stable working and living environment, which 
includes limiting unemployment and ensuring broad-based eco- 
nomic growth. All these activities are to be carried out in a way 
that makes the power accountable to people in society. We might 
call the society’s interests in the state carrying out its core responsi- 
bilities in a democratically accountable way the interests in the moral 
integrity of the political society. 

These core responsibilities are to be carried out within the 
jurisdiction of the state. Each society also has responsibilities with 
regard to the international community as well, which include 
cooperation in pursuit of morally mandatory aims such as inter- 
national peace and security, basic human rights, the avoidance 
of environmental disaster, the elimination of severe poverty, and 
the creation and maintenance of a decent system of international 
trade. And I want to argue that each state also has the responsibil- 
ity to contribute to the creation of powerful and accountable inter- 
national political institutions. 
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I offer three arguments for why the state’s ability to carry out its 
core responsibilities is a legitimate interest that ought to be pro- 
tected within the international system despite the fact that the con- 
temporary political society is only an arbitrary assemblage of per- 
sons over an arbitrarily defined piece of territory. The arguments 
are the division of labor argument, the institutionalist argument, 
and the cosmopolitan argument. 


C. The Division of Labor Argument 


As I mentioned at the outset of this chapter, | am proceeding on 
the assumption that the state is the principal mechanism in the 
modern world that establishes the accountability of power to per- 
sons. And it is the principal mechanism by which the activities | 
described as the core responsibilities of states are carried out. If 
states’ capacities to make power accountable to people and to ful- 
fill their core responsibilities are undermined, there are no other 
institutional mechanisms in place to do these things, and we can- 
not expect global institutional mechanisms that perform these 
functions to arise for a long time. 

On the view that I am elaborating here, the world is divided 
more or less arbitrarily into states. What I mean by this is that 
there is no fundamental moral reason why the world is divided 
into states, and there are no fundamental moral reasons why the 
world is divided into the states it is divided into. The division of the 
world into the states that exist is mostly a matter of historical acci- 
dent and convenience. To be sure, shared nationality, language, 
and history can sometimes facilitate the cohesion of a state, as can 
shared religion, and sometimes the absence of these can under- 
mine a particular state’s capacity to function. But they are not nec- 
essary to the cohesion of states, as we see successfully functioning 
multinational and multilinguistic states. 

Yet despite this arbitrariness of origin and boundary, many of the 
political societies within these initially arbitrary borders have devel- 
oped highly integrated legal systems with integrated economic and 
social arrangements. States have arisen to establish justice and pro- 
tect the basic needs of persons within limited areas. Within those 
limited areas, states have developed legal systems, civil society, elabo- 
rate bureaucratic apparatuses for administering justice, educational 


OOO 


Democracy, Migration, and International Institutions 257 


systems, systems of redistribution of wealth and income, and systems 
that make these institutions accountable to those who are subjected 
to them. These institutions have developed over a number of cen- 
turies and have been moderately successful in establishing justice 
and prosperity for large numbers of people. Though borders arose 
more or less arbitrarily, they now separate fairly well-defined units 
and help define the spheres in which those units operate. Without 
those borders, states would have a hard time operating because of 
the indefiniteness of their charges. Particular borders do not have 
any fundamental justification; they are simply the borders within 
which states can carry out their responsibilities in some reasonably 
efficient way. But the borders do characterize the units within which 
the core responsibilities are fulfilled. And states have some interest 
in protecting the borders to the extent that such protection is neces- 
sary for them to carry out their core responsibilities. 

From an international perspective, the way to think about this 
situation is that it is a kind of division of labor in which the world 
is divided into units that are capable of establishing justice in each 
unit. What this means is that aside from the states that pursue jus- 
tice and the common good for their societies, there is no other 
entity that is presently, and for the medium-term future, capable 
of carrying out the tasks states carry out. On a cosmopolitan view, 
justice ultimately must relate all persons in a single framework, but 
it would be extraordinarily premature to suggest that we should 
wish away the state as it is currently constituted in order to achieve 
cosmopolitan justice. 

I think we must hope and press for more cosmopolitan political 
institutions in the long term, within which states will become less 
powerful federal units. But for the time being this is what we have. 
And if cosmopolitan political institutions are to arise, they will 
probably and hopefully arise through the activities of states acting 
to create them, since that will ensure that the process of creating 
those institutions will be somewhat accountable to those who will 
be subject to them. 

The division of labor is desirable despite the deplorable fact 
that many of the units in the division of labor are not functioning 
properly. Many of the world’s political societies have states that do 
not function well. Many are corrupt, authoritarian states that have 
arisen partly as a consequence of the imperial activities of European 
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states from the sixteenth to the early twentieth centuries. Many fail 
to establish much in the way of justice or prosperity for their sub- 
jects. But this does not imply that the reasonably successful function- 
ing states that do continue to exist ought not to carry out their core 
responsibilities in a democratically accountable way. It implies that 
a significant part of the help that successful societies can give to the 
less successful for the time being is to help establish better states. 

My argument is meant to be grounded in a cosmopolitan idea. 
The idea is that the division of labor is important from a cosmo- 
politan point of view, and all persons have some duty to do their 
part in the section of the division of labor in which they find them- 
selves. This need not be an overriding duty generally, but it does 
constitute an important consideration in how to organize the soci- 
ety one lives in. And so it makes sense that this is a consideration 
that needs to be taken into account in deciding who may come 
into the society and who may not (if, of course, this makes a dif- 
ference to the capacity of a state to fulfill its core responsibilities). 


D. The Institutionalist Argument 


The second argument for the interest in the moral integrity of 
political societies is that many political societies have developed 
reasonably successful institutions for establishing justice and 
advancing the common good in a democratically accountable way. 
This is a difficult and fragile achievement. That they are at least 
reasonably successful is a reason for wanting to maintain them. 
Partly they are good in themselves as is suggested by the division of 
labor argument, and partly they serve as models for the creation of 
international political institutions. It is as models of good institu- 
tions and as sources of experience and learning from institution 
building that I emphasize here. There are two aspects of this suc- 
cess that are worth bringing out. First, the successful states have 
managed to bring about a great deal of economic growth and in 
a reasonably egalitarian way. They have succeeded in realizing a 
great deal of moral, religious, and political pluralism in their 
midst. And they have succeeded in realizing a significant degree 
of economic and political equality while also bringing about pros- 
perity. We do not know what other kinds of institutions can bring 
these results about, though we have some ideas about what kinds 
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of institutions do not bring about this kind of well-being. These 
institutions are worth preserving on their own and because they 
can help us shape better cosmopolitan institutions. 

There is a second dimension to this institutionalist argument. 
Many modern democratic states have managed to realize a kind of 
minimal egalitarian justice in the democratic processes of politi- 
cal decision making, in the protection of basic liberal rights and 
rights to a basic economic minimum. They have made it possible 
for people to come to see themselves as being publicly treated as 
equals in some basic sense. This sense of a community of equals 
is an important achievement, morally speaking. It is imperfect 
and incomplete, but nevertheless it is also quite a real accomplish- 
ment, and it deserves to be accorded respect. 

In the long run, what we want is for all the people of the world 
to be able to have the sense that they are publicly treated as equals. 
We are very far from that, but it is important that the institutional 
arrangements of many contemporary states are capable of estab- 
lishing this kind of sense of public equality among millions of peo- 
ple. Again, we do not know what other kinds of institutions can do 
that, and we know which ones cannot, so we want to preserve those 
institutions that are in place that are actually capable of creating a 
community of persons who can think of themselves as equals. We 
can hope that we can learn from these institutions how to create 
more inclusive institutions in the long run. 


E. The Cosmopolitan Argument 


The third argument for the interest in the moral integrity of politi- 
cal societies is that modern democratic states hold the possibility of 
creating cosmopolitan political institutions in the long run. Demo- 
cratic states have so far been responsible for the creation of inter- 
national institutions at the regional level and at the global level. 
My sense is that democratic states are essentially necessary for the 
development of international institutions and ultimately for more 
cosmopolitan institutions. Democratic states have shown them- 
selves uniquely capable of building nonimperial and nonexploit- 
ative international institutions such as the European Union, the 
United Nations, and the many important trade agreements that 
have been set up. And they tend to be the most willing to comply 
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with those institutions. Furthermore, democratic states have the 
propensity to try to work out their disagreements peacefully with 
each other, as we see in the democratic peace argument.'' To the 
extent that the full cosmopolitan norms of justice and democ- 
racy can be realized only by the creation of cosmopolitan political 
institutions, we have reason to think that we need to preserve the 
integrity of contemporary democratic states and their abilities to 
carry out their core functions. 

These three arguments are essentially cosmopolitan arguments 
and they have an essentially impersonal character. They tell us that 
we must value the proper functioning of democratic states and 
that this valuation derives from their abilities to bring about some 
modicum of justice and prosperity for their members, to realize 
public equality among their members, and to provide a platform 
from which international and eventually cosmopolitan institutions 
can be constructed. They give everyone a reason to think that they 
are valuable. But I also describe these concerns as the legitimate 
interests of societies because each society has the job of making 
sure that its integrity is maintained, and each society is the princi- 
pal beneficiary of that integrity. 

These arguments can establish derivative special responsibili- 
ties on the part of members to take care of these institutions and 
the members of the institutions. The institutions can survive and 
flourish in a democratic way only to the extent that those who live 
under them are devoted to their proper functioning. This is a gen- 
eral feature of the division of labor. Even though the justification 
of the division of labor may be impersonal, the institutions work 
only to the extent that the members perform the limited roles 
assigned to them. In this case, those limited roles are the applica- 
tion of the rules of the institutions to the members. In this sense, 
the preservation of the institutions requires that persons who are 
members have special duties to the other members of the institu- 
tion.'’ Of course this is qualified by the need to pursue the manda- 
tory aims of international society. 


F. Migration and Democracy 


The second premise in the argument for the relevance of the 
interest in the moral integrity of political societies to the issue of 
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migration is to state that some kinds of migration policies may be 
detrimental to the functioning of modern democratic states. 

My discussion of these issues must have a conditional character, 
since | am not an expert in this area. But many have argued that 
a very large influx of migrants from another country could under 
certain circumstances undermine democratic institutions because 
they could undermine the kind of trust among citizens that is 
necessary to a well-functioning democracy. I do not mean to be 
referring to lack of trust based in xenophobia and racism. These 
would be illegitimate grounds of distrust and thus could not be 
the basis of a legitimate interest of the society in managing its bor- 
ders, though a prudent politician must take these too into account 
in the making of policy. My concern here is with a concern that 
is not tainted by illegitimate sentiments of racism or xenophobia. 
The idea is that the influx of a very large number of migrants who 
speak a different language and who derive from societies with very 
different political traditions may innocently use political power in 
such a way as to arouse the distrust of citizens already present. The 
already present citizens themselves may come to distrust the large 
numbers of newcomers in a way that is innocent of xenophobia, 
racism, or religious intolerance. They may come to distrust the 
new arrivals because they do not grasp the norms on which the 
new arrivals base their actions. 

Democratic societies depend on mutual trust among citizens 
because they depend on citizens being willing to accept the deci- 
sions of majorities even when they themselves are not in the major- 
ity. Being willing to accept the decision of a majority depends in 
part on the thought that one will find oneself in the majority now 
and again. It also depends on the thought that the majority is act- 
ing in good faith. But if one finds that one is outvoted by a major- 
ity that includes a significant section of the population that one 
does not understand very well, one may lack both of these assur- 
ances. One may fear the new majority is simply advancing its own 
interests or even being simply hostile, and one may wonder if it 
is willing to relinquish power. A lack of trust may undermine the 
pursuit of policies that would be normal in most democratic states 
such as policies of redistribution or the funding of public goods." 
In other words, it may damage the functioning of democracy as 
well as the fulfillment of the core responsibilities of modern states. 
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These problems can be exacerbated by the fact that migration 
may have distributive effects on the society. Low-skilled migrants 
make a significant contribution to the societies they enter. But, first, 
standard economic models predict that they will lower wages and 
employment among native low-skilled workers. And many econo- 
mists think that they do tend to exercise a downward pressure on 
the wages and employment of the worst-off workers in the receiving 
societies. This is an area of much controversy, with many arguing 
that low-skilled migrants do not depress wages or employment of 
native workers. Much depends on assumptions concerning the sub- 
stitutability of migrants for native workers.'’ And there is presum- 
ably significant variation among societies and the parts of societies 
on this score. There is, however, significant agreement on the thesis 
that new migrants lower the wages of previous immigrants. 

Second, low-skilled migrants tend to increase the overall crime 
rate a bit, though they do not commit as much crime as native- 
born low-skilled persons. And, third, low-skilled migrants tend to 
be a net fiscal burden on the state because they tend to use the 
institutions of the welfare state more than others do.'* Of course, 
none of this need be attributed to bad qualities in the migrants. 
They exhibit similar features to low-skilled native workers in the 
domestic societies. But all these effects are mostly imposed on 
the worst-off members of the receiving society. Their wages may 
decline, and the quality of provisions of the welfare state (mostly 
in public education and public health) may decline a bit. And 
they tend to live in neighborhoods with the worst off. Of course, 
prices also decline a bit, but this benefit is distributed more evenly 
throughout the society. 

These observations do not imply that migrants must make the 
worst off even worse off, but they do imply that only a concerted 
effort on the part of the state can rectify these effects. Presum- 
ably, low-skilled migrants make a net overall contribution to the 
society, and so the benefits that are conferred on most people can 
conceivably be redistributed to the worst off so that they receive a 
net benefit or are at least not worse off. But this requires that the 
state make a significant effort to tax and transfer the gains from 
migration. All this poses a challenge to a democratic state’s capac- 
ity to carry out its core responsibility of distributive justice. More- 
over, the preceding discussion is not meant to imply that there is 
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nothing a society can do to limit the effects of migration on social 
trust; it is meant to suggest that any society will face a significant 
challenge here. 

What we see here is that modest migration of low-skilled work- 
ers into a wealthy society may present significant challenges to the 
state’s ability to ensure that the basic interests in material well- 
being and security of the worst-off members of its own society are 
not significantly undermined. We do not know entirely what the 
effects of large-scale migration might be were borders significantly 
more open than they are now. Very large-scale migration may well 
put more strain on the state’s ability to maintain its welfare sys- 
tem as well as the well-being of the worst off more generally. At 
the same time, it may impose a significant strain on the kind of 
trust necessary to sustain significant policies for the public good 
and redistribution. Disagreement and uncertainty are likely to be 
prominent here, and so this is an area in which democratic deci- 
sion making will play a significant role. 

Let us briefly reflect on some of the dilemmas states may face. 
To limit the downward pressure on wages, the state could require 
that migrant workers receive the same wages as other native 
workers by establishing requirements on employers. Or it could 
require that migrant workers join unions that collectively bargain 
for wages.'’ These are both ways of trying to limit the downward 
pressure on wages for domestic workers. But these policies would 
have a cost as well. The consequence of policies of this sort in soci- 
eties in which labor is mostly sold on an open market would be 
that the demand for migrant workers would be lower, and so fewer 
developing world workers would be able to benefit from work in 
developed societies. Presumably the demand for migrant workers 
is partly based on the fact that they receive lower wages on average. 

Another possible cost would be that such policies would help 
generate a market for irregular migrants. Irregular migration is a 
clear challenge to the state’s ability to carry out its core responsi- 
bilities toward the society. Irregular migrants are often exploited, 
cheated, and abused when they have little recourse to help from 
the state. They also find themselves unable to call on the basic ser- 
vices of the state such as public health care and housing (fortu- 
nately, most societies require that children be educated regardless 
of their immigration status). 
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To limit the fiscal deficit, the state could also withhold various 
welfare benefits from recent migrants such as public education for 
their children or public assistance for health care, nutrition, and 
housing. This would seem a rather odd measure when we consider 
that the best reason for admitting migrants is to alleviate severe 
poverty. Allowing persons to go homeless or without food or with- 
out health care in the case of illness would seem to be inconsistent 
with the basic aim of helping people out of poverty. And stopping 
a person’s children from going to school seems similarly problem- 
atic, and it is no doubt harmful to a society to have a significant 
group of children who are unable to go to school. 

An increasingly used method has been the creation of bilateral 
agreements that allow for workers from a developing country to 
migrate temporarily to a developed country for the purpose of 
working in a specific industry for a specific period. This kind of 
agreement lessens the downward pressure on the wages of the 
worst off because it is flexible and directs workers to areas where 
there are genuine labor shortages. It also lessens the strain on 
the welfare state. But it is also in the interests of the developing 
country, since the workers do return to their homeland with more 
income and skills. In return for the receiving country increas- 
ing the number of temporary workers, the sending country does 
much of the work screening migrants (thus limiting the contribu- 
tion to crime) and making sure the migrants return at the end of 
the specified period. This latter provision also lessens the extent of 
irregular migration.”” 

So we can see that large-scale migration may pose a threat to 
democratic institutions generally and to their abilities to carry out 
their core responsibilities. Hence, the society needs to figure out 
how to integrate a significant migrant population, and it needs to 
figure out how large that population can be before the difficul- 
ties for democratic institutions become intractable. In any case, 
significant migration poses challenges to the state’s ability to make 
good on its core responsibilities to limiting inequality and insecu- 
rity. The state faces significant dilemmas in trying to fulfill its core 
responsibilities to its citizens and fulfilling its duties to help the 
global poor through migration. 

I do not want to argue that these interests of societies always 
override the interests of migrants in being able to enter a country. 
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But they are legitimate considerations that receiving states may 
take into account when they negotiate with sending states about 
who to let in, how many to let in, and the conditions of admis- 
sion. And the considerations become comparatively weightier as 
the interests in migration are weaker. 

The last premise in the argument is that societies should have a 
say (though not usually a simple veto) in the process of migration 
is that the difficulties stated here are usually best thought through 
by the society that must face them. A democratic society should be 
better suited to make such judgments than others. 


IV. FREEDOM OF MOVEMENT AS AN 
AUTHORITY-LIMITING PRINCIPLE 


It remains to determine whether the freedom of movement is an 
authority-limiting principle or an authority-compatible principle. 
Carens notes that the freedom of movement is a principle that 
is highly prized within domestic societies. He says that it is and 
should be thought of as outrageous when societies limit the free- 
dom of movement of their citizens. This is not completely true. 
States limit movement on public lands such as national parks and 
public institutions. These restrictions are presumably present for 
the purpose of protecting the parks and for protecting the state’s 
ability to carry out its responsibilities. Nor is it quite enough to 
establish that the freedom of movement is an authority-limiting 
principle within a domestic society. Democratic societies can do 
some things that are outrageous but that are nevertheless compat- 
ible with their having authority to do them. But let us suppose that 
it is an authority-limiting principle in the case of domestic society. 
Does that imply that it must be an authority-limiting principle for 
international society? Certainly this does not follow in any straight- 
forward sense. 

First, even garden-variety authority-limiting rights are not 
authority-limiting in all contexts. For example, freedom of associa- 
tion is an authority-limiting principle in some contexts but not all. 
The fact that freedom of association in the case of religious associ- 
ation or intimate association is an authority-limiting principle does 
not imply that freedom of association in economic association is 
authority-limiting. These principles have greater or lesser weight 
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and thereby greater potential for limiting authority depending on 
the nature of the interests that they protect. I want to say the same 
is true for freedom of movement. When the freedom of move- 
ment protects really fundamental interests such as the interest in 
survival (in the case of refugees) or the interest in family reuni- 
fication, then it has significant potential to limit authority. This 
may also hold if the freedom of movement is necessary to protect 
basic rights such as freedom of expression and association and 
conscience. When the interest involved is the interest in escap- 
ing severe poverty, I think this has a lesser though still significant 
authority-limiting potential. When the interest is merely improvy- 
ing one’s economic position from a good one to a better one, this 
is a significant interest, but it does not have the kind of weight that 
is necessary to authority-limiting principles. 

Now I have argued that each society has interests in its state’s 
being able to carry out its core responsibilities. No one else is in 
a position to make sure that the kinds of political goods states 
provide are provided. These interests are ones established by the 
division of labor in the world. I want to argue that the interests 
in a state being able to carry out its core responsibilities are ones 
that a society has a legitimate interest in taking into account when 
it negotiates with other societies about migration between them. 
These interests can be balanced against the interests in freedom 
of movement of many migrants, particularly those who are simply 
seeking to improve their situations over good ones. These interests 
ought to be considered in determining the modalities of migra- 
tion in the case of migrants seeking to escape severe poverty. But 
these interests can only have minor significance when we are talk- 
ing about persons seeking to escape serious threats to their lives 
and physical integrity or seeking to rejoin their families. 

So to the question whether freedom of movement is an 
authority-limiting principle, there is no completely general answer. 
We must consider the nature of the interests of the persons whose 
movement is in question, and we must consider the nature of the 
societal interests in limiting movement. Ultimately, the extent of 
authority over movement must be a function of these two consid- 
erations. I want to say that the extent of proper authority comes in 
degrees, since these different considerations come in degrees as 
well. So given the interests of societies in managing migration and 
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the interests of individuals in migrating, I want to argue that inter- 
national society has the least authority to determine the freedom 
of movement of refugees. To be sure, the limitation on author- 
ity from refugees is a limitation on the authority of international 
society. States do not have an unqualified requirement to take in 
refugees. The requirement on international society is to make sure 
that all refugees have decent places to go to and that these refu- 
gees can return home once the threats to their basic needs have 
subsided. This requirement need not be fulfilled by the state that 
neighbors the threatening state. 

International society has more discretion with regard to the 
movement of persons escaping severe poverty. Here the interest of 
international society in enabling its participating states to carry out 
their core responsibilities gives it some discretion in determining 
how many people are able to move from one society to another to 
work. This discretion is exercised through each negotiating state 
being able to take its legitimate interests into account in negotiat- 
ing agreements for managing migration. This may mean that in 
some cases persons will not be able to move to escape severe pov- 
erty, at least not when and where they want to. 

I have also said that international society and the states that 
make it up have authority to determine whether to let people into 
societies who seek to improve their economic situations from good 
to better. These tend to be high-skilled migrants. In the case of 
high-skilled migrants, states tend to want to have more of them. 
There is a demand for their labor, they are not a net financial 
burden on the state, and to the extent that they do diminish the 
wages of domestic competitors, this can be seen as a benefit as well 
because the competitors are already well-to-do. Many have argued 
that the employment of high-skilled migrants tends to lessen 
inequality of income in the society. The influx of high-skilled 
migrants usually brings an increase in the productivity of high- 
skilled labor and an increase in the productivity of the society. 


V. THE RIGHT OF EXIT 


Is the right to exit one’s society an authority-limiting principle? 
I want to say that the basic analysis that helps us think about 
the authority to limit entry should also help us think about the 
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authority to limit exit. The importance of exit increases with the 
importance of the interests that are at stake, as does the impor- 
tance of entry. And the authority to limit exit can vary in simi- 
lar ways. The right of exit of a refugee is an authority-limiting 
principle. The right of exit of an impoverished person has great 
weight in limiting the authority of a developing society to stop 
a person from leaving. The interest in family reunification is 
also an authority-limiting principle. The interest in improving 
one’s job from good to better is not as strong a consideration. 
However, there are some considerations that increase the weight 
of the considerations that limit the authority to block exit. First, 
if we think of exit from a society, the limitation on the right of 
exit is a far greater limitation than a limitation against entering 
a particular society. One is confined to a place if one does not 
have a right of exit, while one is not confined to a particular 
place if one doesn’t have a right to enter a particular country. 
Furthermore, the activity of exit retains a powerful expressive 
component and can be an exercise of power against a particu- 
lar state if it is in protest against a state in which one has lived. 
Finally, | think that exit of migrants to developed societies is 
usually a benefit to the developing society, so it is hard to see 
that it will be justified to limit exit. Sull, there are some circum- 
stances where I can see that a limit to exit may be defensible. 
For example, temporary worker agreements involve some kind 
of limit to exit insofar as they usually stipulate that the sending 
country must take the migrant back and the developing country 
plays a significant role in enforcing these requirements. This 
implies that the sending country is imposing some limit on exit. 


VI. INTERNATIONAL AGREEMENTS 


We do see agreements on migration between states. The most 
striking one is the set of agreements that make up the Schengen 
Convention in the European Union (EU), but there are other 
regional agreements that have these qualities.” This agreement 
has essentially eliminated barriers to entry for the purpose of work 
between many states in the EU, It did not end up producing a 
huge amount of migration because the member states of the EU 
are relatively prosperous, and in the cases of societies that were 
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not as prosperous, the wealthier states financed development in 
the poorer states for a number of years before the borders were 
open. 

There are a number of bilateral agreements among states, 
some of which have been relatively successful in managing migra- 
tion. These usually are temporary worker agreements. They can 
be mutually beneficial even among states where one is primarily a 
receiving state and the other a sending state. An example is the set 
of bilateral arrangements between Canada and Jamaica on tempo- 
rary low-skilled migration from Jamaica to Canada. Here, Canada 
admits a number of migrants on a temporary basis from Jamaica, 
and Jamaica makes sure that the migrants eventually come home. 
This makes a significant amount of migration possible, with the 
beneficial effects on the development of Jamaica, and also cuts 
down on the number of irregular migrants in Canada.* 


VIL. THE NONAGREEMENT POINT 


I want to make one last set of observations about the conception 
of the legitimate authority of international society over migra- 
tion. What happens when there is no agreement? I have already 
said that when states fail to enter agreements on unreasonable 
grounds, they may be subjected to pressure from other states to 
get them to enter agreements that are already established. The 
only way that a state may permissibly refuse entry is if it has a rea- 
sonable argument that there is a better way to pursue the man- 
datory aims. The normative nonagreement point for states is that 
they must be genuinely seeking to improve the pursuit of the rel- 
evant mandatory aims. 

But what is the non-agreement point for individuals, for exam- 
ple, of migrants who are being kept out of a country? Here my 
remarks have to be somewhat tentative. I have argued that a state 
that unreasonably refuses to enter into agreements with other 
states to allow potential migrants to move is illegitimately exer- 
cising power with regard to borders and thus with regard to the 
potential migrants who wish to cross those borders. As a conse- 
quence, the relevant border rules that remain in place are illegiti- 
mate exercises of power on the part of international society and 
on the part of the relevant state. In the case of refugees, who have 
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a right to enter a society different from their own, the illegitimate 
exercise of power is particularly heinous. In this case, in my view, 
other things being equal, the legal prohibition on entry of refu- 
gees establishes no moral duty on the part of refugees to obey. The 
non-agreement point is open borders for these persons. They may 
cross, and they may not be sent back. The receiving state may work 
out agreements with other potential receiving states to share the 
burden of taking care of refugees. 

For those fleeing severe poverty who are prohibited unreason- 
ably from entering, as a result of the failure of the receiving state 
to make reasonable arrangements, the situation is murkier. The 
rules of the border are in some way illegitimately made, and this 
constitutes a kind of illegitimate exercise of power over them. 
But the migrants in this category do not have a right to cross. So 
to an extent, many migrants are, morally speaking, permitted to 
cross the border. But they also have duties to regularize their situ- 
ations. And the receiving state also has some permission to limit 
the number of such persons, so it may permissibly return some of 
them. Furthermore, the migrants have a duty of justice to uphold 
just or at least legitimate institutions in the receiving society. But 
the duties and rights are unclear in this kind of case. I think this 
captures some of the ambivalence developed societies experience 
when they encounter significant irregular migration. 


VIII. THe Way FORWARD? 


I want briefly to address the question whether the suggestion I am 
making here is a plausible way forward for the international sys- 
tem. Or is it merely pie in the sky? In my view, it is a plausible way 
forward in the sense that in general everyone can benefit from the 
migration of workers. The reason people benefit from migration 
of workers is because most migration occurs only when there is a 
demand for work in the receiving society. Migration in this sense is 
mutually beneficial ifand when exchange of labor for wages is ben- 
eficial. Of course, in the context we are talking about, the mutual 
benefit actually serves a fundamental moral purpose, which is to 
help lift people out of poverty. 

But there is a second reason for international society to exercise 
authority over issues of migration. And that is that the alternative to 
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a more open and managed system of migration is irregular migra- 
tion as we see in Europe, the United States, Canada, Australia, and 
other societies. Irregular migration is a more serious threat to the 
core responsibilities of states. The United States is constantly try- 
ing to figure out how to regularize irregular migrants. Irregular 
migration poses a variety of problems to any receiving society, 
and an effort to manage migration on a larger scale is a way to 
attempt to solve these problems. This is why more bilateral agree- 
ments are arising between societies to manage migration between 
them. Each participating society has an interest in pursuing these 
agreements. 

So I want to say that the way of thinking about migration that 
I am proposing aligns the interests of societies with the acknowl- 
edged duties societies have to solve problems of poverty and 
refugees. 


IX. COMPARISON WITH NONCOSMOPOLITAN VIEWS 


Now I want briefly to contrast my account of the interests of societ- 
ies in participating in deciding what kind of and how much migra- 
tion to permit with some recent noncosmopolitan reasons. Some 
have argued that societies may limit migration on the grounds 
that the citizens have the freedom to associate with whomever 
they wish, and so if they wish to exclude some persons, they may 
do so.** I think this argument has a little bit of weight, but not 
much. The reason is that the consideration of freedom of associa- 
tion varies in significance with the nature of the association that 
is under consideration. We tend to take intimate association and 
association for the purpose of pursuit of a particular conception 
of the good life and association for the sake of pressuring political 
institutions to be very weighty kinds of association that ought to 
be protected from a great deal of intrusion. On the other hand, 
we take ordinary economic association to be important, but we 
also impose severe constraints on who one may exclude and who 
one may not exclude. The association at the basis of the political 
society seems to me to be even weaker in many respects than that 
connected with economic association, since the association is with 
strangers and is normally anonymous. Furthermore, it is a form 
of association that is regulated more heavily than others by norms 
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of impartiality and equality. In respect to anonymity and impar- 
tiality, this kind of association is fundamentally different from 
even economic association, which permits association on the basis 
of mutual advantage and thus permits a great deal of partiality, 
though we accept significant regulation of this kind of association. 
I just don’t see how this kind of association can be the basis of 
much of a claim to be able to exclude people. 

My argument is also distinct from those who argue that funda- 
mentally we have special duties towards fellow citizens and weaker 
duties to foreigners. There is some sense in which we do have 
greater duties toward fellow citizens than toward noncitizens, but 
this is not a fundamental moral idea. It is the result of the desirable 
division of labor that we find ourselves in in the modern world. We 
take care of our fellow citizens primarily because this is the way the 
world is divided up. Who else will take care of them if we don’t? 

I agree with David Miller that nationality has played an impor- 
tant role in many circumstances in ensuring the willingness of 
citizens to look out for each other’s interests and sacrifice for fel- 
low citizens. But I am not convinced that it is a basis for special 
political duties owed to fellow citizens. The norms of impartiality 
and equality within political societies imply that special duties to 
co-nationals are not primarily political duties and thus ought not 
fundamentally to shape what we owe to fellow citizens or fellow 
human beings.** But this is far too brief a discussion; my main pur- 
pose here is to distinguish my approach from the approaches that 
argue for special duties as fundamental to explaining societies’ 
rights to limit migration. 


X. CONCLUSION 


I have argued that international society is authoritative with regard 
to many questions of migration, though there are some limits to its 
authority. This means that societies must negotiate in good faith 
for multilateral agreements to take in refugees, and wealthy coun- 
tries must negotiate with poor countries to define equitable terms 
of migration for very poor migrants. I take it as a requirement on 
societies that they negotiate in good faith to create these terms. 
There are a number of important issues that I have not 
addressed. First, | have not said much about the conditions under 
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which migrants should be admitted. What kinds of rights should 
they be guaranteed? I hope that what I have said provides some 
indication of how best to think about this question, but space does 
not permit dealing with this question here. Second, I have not said 
much about the interests of the sending country and what it may 
do with regard to migrants. I am assuming primarily that migra- 
tion from poor sending countries can be a development benefit for 
them if the arrangements are properly designed. But this question 
needs to be answered more systematically. This reflects a preoccu- 
pation among receiving societies with the conditions of reception. 
Finally, I have not said much about the strategic structure of inter- 
national negotiation about migration, or how it can be fair. These 
are essential issues here, but they must remain for another essay. 
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REGULATORY PLURALISM AND THE 
INTERESTS OF MIGRANTS 


CRISTINA M. RODRIGUEZ 


Debates concerning how to manage migration generally prioritize 
the interests of states. In this chapter, I begin from the premise that 
the interests of potential and actual migrants in the act of migration 
itself must also be a central feature of these debates. After briefly 
justifying this premise, I take off from this cosmopolitan objective 
to explore whether and how the different institutional arrange- 
ments available to regulate the movement of people productively 
take account of migrants’ points of view. If we set our goal as design- 
ing a system that reasonably takes account of potential and actual 
migrants’ interests, should regulatory energy and advocacy efforts 
be directed toward multilateralism, bilateralism, or old-fashioned 
domestic regulation?' As Thomas Christiano underscores in his 
chapter for this volume, the primary gatekeeper in this domain 
remains the nation-state. But in the last decade, an academic litera- 
ture devoted to conceptualizing and promoting global migration 
governance has emerged, and scholars’ and policy entrepreneurs’ 
wide-ranging objectives include facilitating migration through these 
channels, in some cases with redistributionist goals. In this chapter, 
I question whether it makes sense to equate the international with 
the cosmopolitan when it comes to migration. I suggest that institu- 
tional dynamics of the nation-state, at least in its democratic form, 
will better serve the individual migrant’s objectives. 
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As Christiano points out, the cosmopolitan objective faces sig- 
nificant hurdles, most immediately because intending migrants 
stand outside the territory they seek to enter. The state-centered, 
democratic decision making that largely occupies the field of 
migration regulation tends to result in immigration politics and 
policies that revolve primarily around promoting the interests 
either of the state or of existing citizens and residents. Migrants 
as Outsiders to a polity have neither yote nor voice with which to 
influence a state’s admissions decisions. One response to the con- 
sequences of this regulatory monopoly might be to call for greater 
international involvement in migration regulation, but agreement 
over the legitimacy and purposes of migration has proved elusive 
at the domestic level, not to mention the international one, and 
systematic forms of transnational migration regulation therefore 
remain underdeveloped. With the exception of the 1951 Conven- 
tion Relating to the Status of Refugees and its 1967 Protocol, no 
true multilateral treaty governing migration exists, and even the 
varieties of regional and bilateral mechanisms that have emerged 
in the recent past to address global migration prioritize state or 
governmental interests, particularly the state interest in control of 
low-skilled labor migrants who are often “irregular” or “unauthor- 
ized.”* Sending states today have limited control over the decisions 
of receiving states, not to mention mixed incentives in relation to 
emigration, which affect their willingness and capacity to promote 
the interests of migrants as migrants themselves see them. 

The prevalence of illegal or irregular migration in fact highlights 
a powerful preference among receiving and perhaps even send- 
ing states for leaving at least some movement to the market and 
the realm of private transactions, backstopped by ex post enforce- 
ment actions—a perverse kind of open borders that might initially 
serve but then crush migrants’ aspirations. Because decision making 
at the domestic level is decidedly biased, even when and perhaps 
particularly when democratic, and because the profound asym- 
metries that exist between sending and receiving states can thwart 
international agreement, it may be wishful thinking to aspire to a 
regulatory regime that enables the realization of migrants’ prefer- 
ences without the risks and costs to migrants of irregular movement. 
Much as Christiano laments, illegal immigration for me hangs like 
a dark cloud over technocratic and human rights discussions alike. 


Regulatory Pluralism and the Interests of Migrants 279 


Yet despite all these reasons to conclude that the cosmopoli- 
tan objective amounts to a quixotic goal, social justice movements 
in defense of migrants’ interests, including irregular migrants, 
percolate and expand at the domestic level and in transnational 
discourse.’ They have helped shape regulatory policies and diplo- 
matic initiatives, and arguably have moved public opinion toward 
greater Openness to potential new immigrants and citizens. And so 
the pessimism justified by the sheer challenge of the cosmopoli- 
tan goal need not be paralyzing; nonexploitative migration is both 
possible and morally desirable, at least to some degree. Various 
forms of migration regulation, initiated by different actors, can 
and do coexist, and some integration among the international, 
regional and bilateral, and domestic will be necessary to channel 
the movement of people across borders no matter regulation’s 
goal (whether it be control, development, welfare maximization, 
or pursuit of justice). 

But while the transnational nature of migration might suggest 
that we should turn increasingly to the international sphere, or 
even invigorate bilateral or regional forms of agreement to har- 
ness sending states as proxies for migrants’ interests,’ I argue 
instead that the most robust channels for advancing migrants’ 
interests still lie within the institutions of the democratic nation- 
state, which in an increasingly interconnected world can serve 
cosmopolitan ends, including the interest in giving voice to those 
who seek to traverse borders in pursuit of their own life plans.° 
Importantly, this observation does not require rejection of interna- 
tionalism. Instead, it is based on a skepticism about the direction 
in which internationalist thinking regarding migration has evolved 
in recent years, coupled with a certain resignation to the powerful 
logic of sovereignty and a belief in the cosmopolitan potential of 
democracy. 

Before turning to the principal focus of this chapter—the 
ways in which different regulatory structures either advance or 
elide the interests of migrants—I pause for a moment to provide 
some definition of and justification for my starting premise. First, 
what exactly do I mean by the interests of migrants? Second, why 
should those interests matter in the formulation of immigration 
regulation? On the first score, the central question I pose is how 
to ensure that the desires of would-be migrants to move from one 
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society to another are accounted for in the formulation of migra- 
tion policy generally and admissions policies specifically. The pri- 
mary interest I seek to advance is the individual's interest in reloca- 
tion itself, rather than the protections that ought to be afforded 
to migrants already on the move or present in receiving societies. 
Though the extent of the latter will certainly shape the scale, via- 
bility, and success of the former, how to capture and channel the 
interest in movement itself represents a kind of threshold interest 
that remains underconceptualized and underexplored in scholarly 
and policy conversations concerned with protecting immigrants’ 
rights. 

Following Christiano, I narrow the focus to economic or 
labor migrants at the low-wage end of the economic spectrum. A 
broad, albeit imperfect, international consensus exists regarding 
the interests of refugees and the obligations of states to protect 
persons with well-founded fears of persecution, and would-be 
high-skilled and professional migrants, often portrayed in politi- 
cal discourse as the desirable migrants, already benefit from a 
largely cosmopolitan world order (though movement is far from 
friction free, to be sure).° But the lower-wage economic migrant 
engenders deep ambivalence bordering on hostility and there- 
fore presents some of the most confounding and pressing regu- 
latory problems of the day. To be sure, states throughout the 
world (and not just fully developed, wealthy ones) admit large 
numbers of economic migrants, albeit on very different terms 
from one another.’ But the question of how to better address 
economic migrants’ interest in movement becomes salient in the 
shadow of the problem of illegal or irregular migration, which 
underscores how the interest in economic migration outstrips 
the legal opportunities for it. 

To identify the core interest as one of movement only begins the 
conversation, however, because migrants’ interests vis-a-vis reloca- 
tion are neither singular nor stable. Global migration consists of 
numerous forms of movement by people with varied motivations 
that change over time as the result of the experience of migration. 
At a high level of generality, as a 2009 UN Human Development 
report describes it, movement is the “natural expression of peo- 
ple’s desire to choose how and where to lead their lives.” To be 
more specific, we might define the economic migrant’s interests 
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as fulfilling his or her life plans as he or she sees them, which 
entails migrating to pursue economic opportunity on fair terms 
while maintaining a connection to the home country in order to 
facilitate the transfer of resources to a family or a community. But 
the terms migrants might be willing to accept to fulfill their life 
plans vary, too. At least at the outset, many economic migrants 
seek only temporary opportunity. And some economic migrants 
might be quite willing to trade any number of protections (such 
as freedom from exploitation or mobility rights) for the possibility 
of temporary employment abroad, on the theory that having fewer 
legal rights and protections is the price to pay for the opportu- 
nity to move in the first place.* And yet, even if one would make 
these trade-offs ex ante, as the experience of migration unfolds, 
interests may mature into the desire for permanent relocation, 
including with family, and migrants may begin to demand fair and 
even equal treatment by seeking social and legal support to bet- 
ter their lot—see migrant-led campaigns in the United States for 
legalization and a path to citizenship, for example. As a result, the 
concept of migrants’ interests should include not only the initial 
interest in movement and resource acquisition but also the flex- 
ibility to adapt to maturing expectations in light of the experience 
of migration. 

Defining migrants’ interests in these ways does not explain why 
those interests ought to be taken into account when admissions 
policies are formed. The fact that migration constitutes a feature 
of the global community suggests that the interests of migration’s 
protagonists are relevant to its regulation, simply as a matter of 
good public policy. If all relevant factors ought to be considered 
and somehow incorporated into regulatory decision making, 
surely the interests of would-be migrants matter to any cost-benefit 
analysis that might guide admissions, since migrants both experi- 
ence and produce benefits (as well as costs). This form of argu- 
ment could take shape as a global utilitarian claim—that maximiz- 
ing global welfare requires consideration of migrants’ interests in 
relocation, even as welfare maximization might ultimately require 
restrictions on movement in some contexts. 

My starting premise also could be defended with reference to 
more profound moral intuitions, whether of the distributive or 
corrective kind. On the most basic level, would-be migrants are 
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individuals with aspirations that ought to matter to any govern- 
ment that seeks to regulate them, particularly given the arbitrari- 
ness of the place of one’s birth.” The happenstance of birth not 
only can unfairly thwart pursuit of one’s life goals but also can pre- 
vent the living of a decent life.'” A global conception of justice thus 
requires that attention be paid to the interests of those who seek 
to overcome these inequalities through movement. Of course, the 
required response could be redistribution rather than facilitation 
of migration.'' But labor migration is a persistent phenomenon, 
even in the face of recession. It often results from complicated 
historical relationships between sending and receiving societies 
and policy decisions made by the multiple states and international 
organizations that constitute the global financial order—decisions 
that can exacerbate global inequalities.’* In other words, those 
states that block migration are in some cases responsible for the 
conditions that make migration part of an individual’s life plan, 
giving rise to some degree of responsibility on the part of the 
decision makers in wealthy states to acknowledge those life plans, 
which include movement." 

I do not purport here to settle on any one of these reasons to 
defend my starting premise. I also stop short of framing this dis- 
cussion in terms of a right to migrate not because I think such 
a right cannot be articulated or defended but because to justify 
this position and explain its implications would distract from the 
pragmatic purpose of this chapter—to think about the value of dif- 
ferent regulatory approaches for advancing my starting premise. 
I rely instead on the more pedestrian and malleable concept of 
interests. To say migrants’ interests exist, which they undeniably 
do, does not require justifying them as superior to or in rank order 
with other interests or rights in play, such as the interests of send- 
ing states in retaining their human capital and the interests of 
receiving states in prioritizing the needs of their own citizens, par- 
ticularly the least well off among them. In other words, because I 
want to leave open the possibility of trade-offs, 1 do not attempt to 
formulate a comprehensive theory of the migrant’s rights to move 
or to particular forms of treatment, but instead take the interest 
in migration as a valid one and consider how best to facilitate it, 
leaving the trade-offs and the difficult normative conclusions for 
another occasion. 
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I. MULTILATERALISM AND ITs LIMITS 


In theory, a multilateral approach to labor migration could serve 
the interests of migrants in relocation were it to create a regime 
of burden sharing that distributed obligations to admit, perhaps 
based on receiving state responsibility apportioned according to 
capacity and sending state and migrant need. Such a system might 
be attractive to states that already confront the pressures associ- 
ated with labor migration, on both the sending and the receiving 
side. The existence of a treaty-based obligation to admit, and the 
perception that participating states would bear the costs of eco- 
nomic migration in a mutually agreed-upon fashion, could result 
in a greater willingness on the part of receiving states to accept and 
even integrate economic migrants, especially in light of the ben- 
efits of stability and predictability that would accrue from a regu- 
larized and internationally coordinated system. Relatedly, as the 
global governance literature emphasizes, the multilateral mode 
can help produce state buy-in to a policy, including by expanding 
the number of participants and thus enhancing the moral weight 
of any accord reached, as well as by expanding the information 
and tools available to states to manage economic migration by 
bringing multiple actors with varied experience and expertise into 
a common enterprise. Proponents of global migration governance 
often use the rhetoric of “win-win-win” to describe the advantages 
of multilateral cooperation. The third victory belongs to migrants 
themselves as the result of the creation of an international sys- 
tem that enables their movement by having made that movement 
advantageous to sending and receiving societies alike." 

The interests of migrants could be further advanced if the mul- 
tilateral negotiations were structured to ensure that poorer and 
sending states had prominent positions at the bargaining table and 
in oversight of the regime. Because of its international and multi- 
party character, negotiations of this kind could provide sending 
states an opportunity to influence the formation and implemen- 
tation of the regime in a way that serves their interests, which to 
some degree will include their citizens’ interests in migration—or 
at least a greater opportunity than asymmetrical bilateral nego- 
tiations or receiving-state-centered, unilateral decision making 
would afford. In a multilateral setting, particularly one convened 
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based on a ethos of burden sharing and mutual responsibility, the 
interests of powerful receiving states may be more tempered or 
offset by the presence of numerous sending states in the dialogue. 
In the same vein, a multilateral setting arguably creates the best 
conditions for encouraging states to transcend, or at least tem- 
per, their parochial interests in order to focus on humanitarian 
or human rights concerns, or on maximizing global as opposed 
to local welfare—tendencies that would create room for consid- 
eration of migrants’ interests. The emergence of an international 
commitment to facilitating labor migration might then produce a 
set of norms that come to be reflected in domestic legal regimes 
that expand on or augment the international regime, including 
in ways that serve migrants’ interests even more robustly than the 
international regime itself. The international regime could even 
facilitate this outcome by leaving important details of implementa- 
tion to individual states and to informal cooperation among state 
participants. 

And yet, the intuition that international phenomena are most 
effectively and fairly governed through international decision 
making has not resulted in international governance of economic 
migration in a way that resembles the sort of multilateral regime 
just described.'’ Any theoretical advantages a multilateral, formal, 
burden-sharing regime negotiated as a matter of international law 
might offer to migrants have been elusive as a matter of institu- 
tional design. The reasons why can be elucidated through a com- 
parison to the one major international regime governing migrant 
admissions that does exist—the system of refugee protection. The 
Refugee Convention of 1951 and the domestic asylum regimes 
it has spawned could be taken as the paradigm case of a reason- 
ably successful treaty-based instance of multilateral migration gov- 
ernance. The Convention itself protects the interests of certain 
types of migrants—those with a well-founded fear of persecution 
on account of enumerated grounds—from refoulement, or being 
returned to harm. It thus protects at least temporary movement 
under specific conditions. Though the core guarantee of the 
Convention could be characterized as limited in many ways, the 
domestic asylum regimes the Convention has inspired have pro- 
vided more robust opportunities for permanent resettlement. And 
the Convention has given rise to an international architecture 
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that, while underfunded, carries moral weight in the international 
community that can translate into policy action. 

Of course, criticisms of the Refugee Convention have been 
legion. Perhaps its most significant flaw is its limited mandate— 
the definition of refugee excludes large numbers of people who 
would colloquially be understood as refugees, or as deserving of 
protection, such as those fleeing natural disasters or civil strife. 
This particularity reflects its origins as a resolution to post-World 
War II refugee crises. The Convention also does not require sig- 
natories to do much more than decline to send refugees back to 
persecution—the substantive rights guarantees of the Convention 
either are not mandatory or are framed in a way that gives states 
a legitimate way out of acknowledging them. And the Convention 
has not ensured equal burden sharing among wealthy nations 
(most refugees flee from one poor state to another geographically 
proximate poor state). These factors contribute to states’ incen- 
tives to provide the minimal protection required,'° as does domes- 
tic political resentment, which is especially prevalent in Europe, 
based on the belief that economic migrants claim to be refugees 
in order to take advantage of social welfare largesse.'’ Finally, the 
circumstances of crisis that give rise to refugee flows mean that 
the demands for protection will often outstrip state capacity, par- 
ticularly when the state affected by refugee flows is itself poor or 
unstable. 

And still, these problems, though significant, are largely of 
implementation rather than lack of moral vision, or moral consen- 
sus about the obligation to protect the victims of certain calami- 
ties and injustices. What is more, domestic legal systems have filled 
some of the gaps left open by the Refugee Convention and cor- 
responding asylum laws. In the United States, for example, Con- 
gress has created the mechanism of Temporary Protected Status, 
which authorizes the executive branch to permit noncitizens flee- 
ing natural disasters and other emergencies not covered by the 
asylum regime to remain with legal status and work authorization 
in the United States, at least temporarily. This status is conferred 
on groups of foreign nationals and often extends for long periods 
of time. And though critics have long lamented the absence of a 
burden-sharing ethos, Peter Schuck, one such critic, recently has 
highlighted some limited developments over the last fifteen years 
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in precisely that direction.'* For the purposes of my exposition, 
what matters most is not whether and how the refugee regime is 
flawed but that it exists at all. It remains an ongoing subject of 
reform debate, and informs domestic legal systems, because of a 
coherent set of international, normative commitments to protec- 
tion against persecution and atrocity, backed by strong academic 
and popular agreement that genuine refugees have legitimate 
moral claims on nation-states not their own. 

The thought of a treaty regime for economic migration that 
resembles the Refugee Convention, not to mention one that 
embodies an ethos of burden sharing, seems fanciful precisely 
because of the absence of such moral consensus over the case of 
the economic migrant. The kind of historically driven, normative 
commitment to refugee protection that gave rise to the Conven- 
tion in the years after World War II and still sustains numerous 
domestic refugee regimes has no parallel when it comes to eco- 
nomic migration. Even the existing treaty that protects migrants’ 
rights (but not the right to migrate) has not been ratified by any 
of the major receiving states. Whereas the moral claims of refu- 
gees have been internalized by legal systems around the world, 
the idea that economic migrants might also have moral claims has 
only begun to penetrate the academic community," much less the 
policy-making world. Scholars and regulators disagree vehemently 
about the value and purposes of labor migration. In some econom- 
ics and sociology circles, it amounts to the obvious corollary to free 
trade and has value because of its tendency to promote growth, 
enable labor to achieve its highest value use, and maximize welfare 
in an absolute sense, both within domestic settings and without 
regard to borders.*’ For libertarians, it represents an expression 
of individual choice that ought not be constrained. And for pro- 
ponents of development, it helps stimulate important feedback 
effects in the form of remittances and other types of social capital, 
at least insofar as it remains cyclical and temporary. But to social 
democrats, economic migration can threaten the welfare state and 
hard-won labor rights within domestic systems by putting down- 
ward pressure on wages.*' In domestic political settings, the argu- 
ments made against large-scale migration of poorer workers run 
a familiar gamut.” This absence of consensus helps explain why 
some scholars who identify and descry the inequalities that result 
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from birth in poor versus wealthy states advocate the redistribu- 
tion of money and resources, rather than the redistribution of 
people, as remedies.** 

More practically, the asymmetrical interests of sending and 
receiving states are likely to thwart any efforts to promote multi- 
lateral forms of agreement to facilitate and apportion economic 
migration through a burden-sharing regime that imposes on states 
obligations to admit. The major sending and receiving states whose 
participation would be crucial to the success of this sort of frame- 
work are too differently situated to produce agreement—receiving 
states have the power and political support to control their admis- 
sions policies and acquire the labor they need unilaterally,** and 
sending states as a group are unlikely to be able to offer enough 
in exchange to convince states to cede this authority to an inter- 
national regime.” In the absence of a moral consensus concern- 
ing the right of economic migrants to relocate, destination states 
will have limited incentive to participate in a regime under which 
they would cede the control they would otherwise exercise when 
making admissions decisions. Though wealthy states might have 
an incentive to enlist the participation of sending states in the con- 
trot of illegal immigration, or in screening potential workers, such 
incentives are far more likely to give rise to law enforcement agree- 
ments, ad hoc efforts to stop particular flows, and bilateral forms 
of cooperation over which receiving states retain far more control 
than a comprehensive regime of regularized immigration,*° par- 
ticularly to the extent that wealthy states are actually ambivalent 
about the undesirability of illegal immigration. 

Domestic political obstacles to the negotiation of effective mul- 
tilateral immigration agreements also abound. They include skep- 
ticism of multilateral action prevalent in major countries of immi- 
gration like the United States, popular resistance to the cultural 
change and economic dislocation immigration potentially engen- 
ders, and related challenges to the enactment of implementing 
legislation, all of which beset many efforts to craft international 
treaties. Admissions decisions in particular implicate control over 
the shape of the polity, as well as a vast array of bureaucratic and 
economic policy choices. They may well strike too close to the 
heart of state sovereignty to ever be realistic subjects of interna- 
tional agreement. For example, the United States and the United 
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Kingdom both have expressed skepticism concerning interna- 
tional cooperation spearheaded by the International Labor Orga- 
nization on the grounds that its efforts would hamstring their abil- 
ity to make admissions decisions based on national priorities.*’ 
Other international obligations states have assumed, such as a 
commitment to protecting internationally defined human rights 
within their territory, or the agreement to abide by the rules of the 
international trade regime, either require the state to give up little 
of its regulatory control over its own population or redound to the 
state’s benefit.” 

Finally, international economic migration might not be well 
suited to the sort of regime created by the Refugee Convention 
because the patterns of economic migration reflect geographic 
imperatives and historical relationships forged in large part 
through colonial and imperial encounters. Economic migrants 
move not just to secure jobs but also to join networks of family, 
friends, and co-nationals—networks responsible for the dissemina- 
tion of information and cultural capital that make migration fea- 
sible and desirable. The extensive Mexican and Filipino migration 
to the United States is not the product of coincidence, nor is the 
presence of large numbers of North Africans and Turks in Europe. 

All these factors help explain why the multilateral frameworks 
that have emerged to date to “govern” migration have been ad 
hoc, informal, and mostly regional; as one scholar frames it, “they 
constitute a dense tapestry of complex, diverse, and contested 
institutions,” rather than “formal inclusive multilateralism,” and 
generally “do not attempt to establish binding norms but play a 
role in facilitating bilateral cooperation.”* What is more, the insti- 
tutions operate according to “competing discourses,” with some 
prioritizing low-skilled migration and others emphasizing that any 
migration occur on terms comparable to those that protect local 
workers.” The burgeoning academic literature on these forms of 
management reaches divergent conclusions on their effectiveness 
and whether they represent the seeds of an international regula- 
tory regime that resembles the system governing international 
trade. In T. Alexander Aleinikoff's often-quoted estimation, global 
migration governance is “all substance and no architecture.”*! 

This assessment may be too pessimistic, but it remains the case 
that the organizations and consortia that do exist do not directly 
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manage migration in the sense of imposing obligations or even 
recommendations on states to admit certain numbers of economic 
migrants. Instead, many of the practices and institutions consist 
of dialogues among states, or networks for information sharing. 
What is more, the rhetorics of efficiency, rationality, and control 
structure most of the conversation about how to build these global 
mechanisms. To be sure, the efficiency and control perspectives 
might not be mutually exclusive with the interests of migrants. 
Mechanisms designed with these goals in mind can indirectly 
advance migrants’ interests by making migration easier and safer. 
By helping to “rationalize” the process of migration, they can help 
facilitate movement by reducing its costs and helping to persuade 
states of its value. But thus far, these structures at best represent 
methods for heightening awareness of migrants’ interests and pro- 
viding ancillary forms of support to migrants. They do not provide 
obvious points of entry for migrants to press their interests directly 
with the regulators who control their entry into states of immigra- 
tion. The regulatory facilitation of migration itself happens largely 
through domestic laws and bureaucracies, even as institutions 
beyond the nation-state might constrain and shape the behavior 
of states. 

Implicit in this discussion, and in much of the programmatic 
global governance literature, is thus the recognition of a tension 
between the ideal and the possible. Ideally, we would have a func- 
tioning world order in which traffic across borders is coordinated, 
voluntary, rights respecting, and sustainable by virtue of being wel- 
fare maximizing in both sending and receiving states and being 
seen as legitimate by all parties involved. An international archi- 
tecture to facilitate global labor migration that simultaneously pro- 
tects the interests of migrants in migration and ensures that migra- 
tion enhances rather than undermines the fair distribution of 
resources and opportunities around the globe represents a cosmo- 
politan dream. The fits and starts of the global migration regime 
partially serve this objective, even as they suffer from bureaucratic 
and technocratic ineffectiveness and arguably serve the interests 
of elites in cheap labor and social control. 

But existing internationalism in the immigration domain 
remains too underdeveloped and powerless to serve the interest 
of migrants in migration on a large scale, not to mention to adapt 
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to the complexities and shape-shifting quality of those interests. It 
may be that meaningful international agreement on the purposes 
of labor migration, the optimal numbers any given state should 
accept, and the status migrants ought to have within the receiv- 
ing state will forever be elusive, and that the right to migrate will 
remain the province of theorists. But whether the problem rests 
with existing international structures and the reigning moral con- 
fusion surrounding the economic migrant, or with the very con- 
cept of international regulation of migration, multilateral decision 
making is far from adequate to the task of advancing the interests 
of migrants in movement across borders. While these limitations 
do not mean abandoning the global governance project, they do 
suggest that regulatory and advocacy efforts are more productively 
concentrated elsewhere. 


Il. BILATERALISM AND ITS ASYMMETRIES 


At least from the American point of view, bilateral migration 
accords have been anathema to advocates for immigration reform 
and migrants’ rights, largely because of the sordid legacy of labor 
exploitation and arbitrary law enforcement of the Bracero Pro- 
gram pursued in the decades following World War IH. Mexico’s 
inability to protect the interests of its citizens recruited as guest 
workers by growers in the Southwest pursuant to U.S.-Mexico 
accords subsequently entrenched by statute and regulation high- 
lights for critics the destructive asymmetry inherent in bilateral 
negotiations between sending and receiving states. Whereas in 
multilateral settings, the bargaining power of the most powerful 
states can be offset by the presence of middle powers and devel- 
oping nations working in tandem, bilateral negotiations by defini- 
tion will be based on asymmetries in power that will enable the 
wealthier receiving state to exploit its weaker sending-state coun- 
terpart. And not only will the interests of the more powerful state 
dominate the negotiation of the accord, but its implementation 
will occur largely within the receiving state’s jurisdiction. This 
geographic dimension of the accord will mute the sending state’s 
power to influence implementation, particularly in the absence of 
the kind of international supervisory mechanisms or pressures that 
often exist in multilateral relationships. Though the diplomatic 


Regulatory Pluralism and the Interests of Migrants 291 


establishments of sending states might be able to exert some influ- 
ence over the sending state in response to egregious abuses, the 
influence is likely to be limited in time and scope, and migrants 
themselves will generally be left without an effective proxy to 
advance their interests in the terms of their migration. 

But these sorts of assumptions may be overly shaped by the 
particularities of the Bracero era and are unlikely to characterize 
every sending-receiving state relationship. Take, for example, the 
bilateral U.S.-Mexico relationship today. The development of the 
Mexican state and economy, along with changed labor and civil 
rights norms in the United States, have altered the conditions that 
would govern any sort of bilateral labor accord. Moreover, the U.S.- 
Mexico relationship is marked as much by interdependence as by 
power imbalances. Overlapping or common interests between two 
countries with shared borders and migration networks may well 
offset even significant economic differentials. Where states face 
numerous issues of mutual concern, bilateral agreements can be 
effective mechanisms for joint problem solving, making efforts to 
bargain more likely than in multilateral settings where common 
cause will be harder to find. The United States, for example, can 
trade increased admissions and agreements to protect the inter- 
ests of Mexican migrants for security guarantees and law enforce- 
ment assistance from Mexico.” Bilateral agreements also present 
the strategic advantage of allowing states to retain a much higher 
degree of control over administration and are far easier to rescind 
or modify than multilateral, international agreements, giving 
states more incentives to enter into them. 

Of course, even if bilateral negotiations can proceed from a 
more even playing field than has traditionally been assumed and 
are far easier to strike than multilateral agreements, it remains 
to be answered whether the strategic advantages to states of this 
approach will advance the interests of migrants. From a theoreti- 
cal point of view, a bilateral approach to regulating migration, 
assuming conditions of fair dealing, will better capture particular 
migrants’ interests than a multilateral approach because the bilat- 
eral engagement will flow from a historically and geographically 
determined relationship between two nation-states. Indeed, bilat- 
eral and regional cooperation have arisen to a degree that multi- 
lateral coordination has not because the former emerge from the 
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local dynamics that actually produce migration, give it its demo- 
graphic and economic features, and thus create incentives for 
states to address their common concerns.” 

To be sure, neither state’s interest in a bilateral relationship will 
be congruent with migrants’ interests. With respect to some issues, 
interests at work in receiving states might more closely align with 
migrants’ interests than with the objectives of the sending states; 
well-off elites in destination states might share migrants’ strong 
interest in migration for jobs, even as the origin state might prefer 
to retain its human capital. Sometimes the interests of states will 
diverge altogether from those of migrants. Whereas the United 
States and Mexico, or Canada and Jamaica, might have mutual 
interests in cyclical migration (the United States might prefer tem- 
porary labor that does not create permanent residents with claims 
on the public purse, and Mexico might prefer an ongoing flow 
of remittances from cycling groups of migrants who ultimately 
remain Mexican and return permanently to Mexico), migrants 
might develop their own interest in permanent resettlement. 
Receiving states might also have an incentive to cooperate in pro- 
grams of migration control to ensure that at least some migration 
remains permissible and legal, or to win other sorts of financial 
and technical support from their receiving-state counterpart, 
thereby thwarting migrants’ relocation aspirations, 

The fact that state interests will dominate the exchanges in 
bilateral agreements may be a reason to yearn for the formula- 
tion of a “neutral” international norm that transcends these par- 
ticularities. But as suggested earlier, such norms are neither read- 
ily available nor likely to crystallize. More to the point, individual 
interests are never perfectly reflected in governmental decision 
making, whether at the domestic or the international level. The 
degree of congruence between the negotiating sending state and 
the migrant will depend in large part on the structures of that 
state (e.g., whether it is democratic, respects individual rights, and 
seeks to advance the welfare of its citizens). As a largely developed, 
mostly democratic state, Mexico has formulated an emigration 
policy that heavily prioritizes protecting the social welfare inter- 
ests of its citizens abroad, including by ene networks in the 
United States to advance those interests.” The state has adjusted 
its own citizenship practices to account for an emigrant form of 
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citizenship, such as by permitting dual citizenship and voting by its 
out-of-country citizens—moves that acknowledge migrants’ desires 
for long-term residence abroad and even relocation. 

Bilateral accords have become increasingly common around 
the world. As Jennifer Gordon has documented, by 2010 the 
nations of Latin American had struck 144 bilateral migration 
agreements, and the Philippines had struck agreements with four- 
teen countries as part of a development strategy that relies heavily 
on emigration,” though many of these accords involve high-skilled 
workers generally and health care workers in particular.*” Canada 
maintains numerous bilateral agreements to promote temporary 
labor migration to its agricultural sector from the Caribbean and 
Mexico,” according to which employer demand, not the accords 
themselves, determines admissions levels. It is an open question 
the extent to which these agreements serve migrants’ interests 
rather than just development interests. Their temporary nature 
precludes resettlement or long-term relocation, which can cre- 
ate conditions for exploitation.” But these programs’ reliance on 
source countries in the administration of the programs at least 
enables those countries to serve as advocates for workers and mon- 
itor their welfare.” 

At the turn of this century, the governments of the United States 
and Mexico had high hopes for negotiating a bilateral agreement 
that would have expanded the legal channels for entry of low-wage 
workers to the United States and brought stability and predict- 
ability to migration across their shared border. But the advances 
made by the administrations of George W. Bush and Vicente Fox 
were derailed by the events of September 11, 2001, and the United 
States’ subsequent shift in foreign policy focus. No realistic effort 
to reinvigorate such an approach has occurred since, despite the 
fact that bilateral accords are far easier to strike than legislation is 
to pass,"' particularly in a presidentialist system and under divided 
government. The United States’ failure to embrace the bilat- 
eral option likely has arisen from the passing of a very particular 
moment in time coupled with structural features of the American 
political process.* Indeed, all of their advantages notwithstanding, 
the trouble with the bilateral approach to opening and expand- 
ing channels for economic migration to the United States is that 
efforts to adopt formal accords directed at such objectives will 
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face the same sorts of domestic challenges as multilateral accords, 
including the general aversion by American politicians and their 
public to formal international agreements. Moreover, Congress 
historically has monopolized admissions decisions, marginalizing 
executive-led immigration solutions. This dynamic has oriented 
the president and the bureaucracy less toward efforts to strike for- 
mal legal agreements and more toward the use of diplomatic and 
bureaucratic channels to work with foreign governments such as 
Mexico to address migration and related matters, and law enforce- 
ment channels to advance executive policy goals.” 

But even if the formal accord may not be a consistently viable 
vehicle for regulating migration, other bilateral channels may be 
productive, particularly between countries whose relations are 
already defined by ongoing, informal, and “soft” sorts of interac- 
tion and cooperation, such as the United States and Mexico. In 
other work, I have identified several such frameworks and assessed 
their relative effectiveness.’ Diplomatic and information-sharing 
networks that involve consultation and conferencing among 
cabinet officials and agency heads in both the United States and 
Mexico can be effective in building mutual will for joint action 
and improving policy on either side of the border. For Mexico, 
informal and diplomatic channels have proved fruitful avenues for 
influencing U.S. policy on an ad hoc basis. For instance, Mexico 
and other foreign governments applied effective diplomatic pres- 
sure on the Obama administration to address the Arizona law 
designed to crack down on unauthorized immigrants—pressure 
that likely informed the administration’s ultimate decision to 
file suit against the state. Further, actual cooperative ventures 
between administrative officials on both sides of the border give 
bureaucratic heft to bilateral cooperation. Regional consultation 
processes also have become valuable sites of information sharing 
regarding capacity building, as well as priority setting, even as their 
outputs lack binding effect.” 

These sorts of transnational interactions need not be entirely 
between governmental actors, either. Civil society groups help 
facilitate migration by providing resources to migrants abroad. 
The so-called Mexican hometown associations, which consist of 
business groups, labor unions, and churches that sponsor social 
and development activities, sometimes with funding from the 
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Mexican government, help materially and psychologically ground 
the participation of Mexican migrants in the United States, 
thereby enhancing the viability of migration.*° Other scholars have 
cited the potential for transnational social movements to influ- 
ence government policy and to help create conditions for greater 
acceptance of economic migrants by ensuring that those migrants 
will impose fewer costs on members of the receiving society.*” 

On the whole, these forms of cooperation reflect an ethos of 
burden sharing, even as they serve the particular interests of each 
state. The question then becomes how to amplify the effects of 
these interactions to ensure that they serve migrants’ interests. As 
with the mechanisms of global migration governance discussed 
previously, these forms of transnational activity only indirectly 
advance the migrant’s interest in movement and will most likely 
serve as complements to rather than substitutes for the primary 
means of enabling migration—the admissions decisions them- 
selves. But these bilateral forms of support matter to the forma- 
tion of political will to open channels for migration and should be 
nurtured. 


Ill. A DomMEstTIc COSMOPOLITANISM? 


The domestic political process might seem like the least likely 
means through which to advance the interests of migrants, or any 
related cosmopolitan objective. As suggested at the outset, bureau- 
cracies and political communities alike harbor strong desires for 
control over the size and character of the polity and over traffic in 
and out of a state’s territory. Before they move, migrants remain 
abstractions; as individuals with actual preferences (rather than as 
ideas constructed by the receiving population), they lack the capac- 
ity to influence domestic political processes. Even after migration, 
when individuals become embedded in domestic settings, migrants 
lack formal access to the political process because they rarely have 
the right to vote. As newcomers or outsiders, they also tend to lack 
informal purchase on the sympathies of existing citizens. In the 
United States, in particular, advocates for legislative immigration 
reform confront numerous structural and political hurdles, espe- 
cially in an era of hyperpartisan polarization. Attempts at immi- 
gration reform, therefore, must serve national interests and the 
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interests of existing citizens, especially if the reform is to expand 
the scope of admissions. And so successful immigration legislation 
generally prioritizes domestic interests. Though its adoption for 
self-interested reasons can certainly benefit migrants and expand 
opportunities for relocation, reform tends to result for reasons 
other than the fact that it will benefit migrants.* 

But even if we accept each of these observations as true, 
together they provide an incomplete picture of domestic deci- 
sion making. For a variety of reasons, domestic processes provide 
meaningful channels for migrants’ interests. First and foremost, 
within our democratic processes of government, numerous prox- 
ies for migrants’ interests carry influence, particularly for migrants 
from sending states with long-standing ties to the domestic regu- 
lator. These proxies include commercial interests, ethnic lobbies, 
and citizens themselves, who have their own personal interests in 
both family and labor migration—interests that tend to be self- 
perpetuating. Sending states might value their migrants primar- 
ily for their economic potential. But the noncommercial domes- 
tic proxies, in particular, will be more likely to conceptualize and 
value migrants as individual people, aligning those proxies’ posi- 
tions more closely with migrants’ interests than will be the case 
with sending state bureaucracies, especially to the extent the latter 
are ambivalent about losing human capital in the wake of perma- 
nent resettlement. Not surprisingly, co-ethnics display high levels 
of support for more migration, though their attitudes do fluctu- 
ate over time.” Particularly when those groups reach a certain 
size and consist of enough voters, they will have traction in the 
domestic political process—a kind of direct influence over deci- 
sion making that is attenuated at best in the international settings. 
Even though recent arrivals, who by definition are less likely to be 
part of the political process, are most likely to support increased 
migration, politicians with long-term vision will respect their pref- 
erences to some degree. 

In addition, constitutional and humanitarian norms histori- 
cally have informed domestic legal processes governing migration. 
Civil rights principles, for example, have contributed to produc- 
ing a more expansionist immigration policy in the United States, 
helping to influence the 1965 elimination of national origin quo- 
tas and expansion of admissions opportunities.” Moral concerns 
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helped drive the Obama administration’s 2012 and 2014 policies 
to defer removal of certain unauthorized immigrants, including 
those brought to the United States as children and those who are 
parents of U.S. citizens and lawful permanent residents. These 
actions also authorized beneficiaries to work in the United States, 
making them a type of expansion of economic migration (though 
as of this writing the 2014 policy applicable to parents remains 
enjoined by court order). Though not expressly articulated in any 
policy documents, motivations for the executive actions included 
the concern that children not be held accountable for the illegal 
actions of their parents; a belief that children who have come of 
age in the United States, as well as others with deep ties to the 
country, should be allowed to remain; and an acceptance of a 
degree of complicity on the part of the United States in creat- 
ing circumstances of injustice. In general, the scope of these civil 
rights or moral norms and how they relate to immigration policy 
will be context-specific and shaped by a particular domestic soci- 
ety’s historical trajectories, as well as by the education of the pop- 
ulation.”' But these very factors likely mean that such norms are 
more entrenched and reflect greater consensus concerning the 
value of migration at the domestic level than parallel and more 
abstract norms at the international level. 

To identify these norms does not mean that other, less migrant- 
regarding factors do not heavily influence domestic migration pol- 
icy, of course. The mobilization of humanitarian norms has been 
intertwined with foreign policy objectives, as with refugee admis- 
sions from largely communist countries in the Cold War period 
and legalization programs for nationals of Central American states 
with whom the United States has been entangled. And humani- 
tarian rhetoric has complemented commercial, partisan, and 
interest group goals; for example, the Obama administration’s 
deferred action initiative, announced in the summer before the 
2012 election, may also have been designed to appeal to particular 
Democratic constituencies. It therefore becomes difficult to dis- 
entangle the extent to which principles as opposed to pragmatics 
have driven the expansion of immigration and immigrant’s rights. 
What is more, humanitarian principles can themselves contribute 
to policies and politics that limit migration. Lawmakers termi- 
nated the Bracero guest worker program in response to flagrant 
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labor abuses, and civil rights advocates’ general skepticism of 
temporary worker programs has stymied their adoption in recent 
years—positions that ultimately limit migrants’ opportunities for 
relocation, 

But it is precisely this combination of principle and politics 
that makes the domestic political process, at least in tradition- 
ally immigrant-receiving democratic states, a viable vehicle for 
the advancement of migrants’ interests, even as those interests 
are traded off of others’. Indeed, it is well documented that, in 
major receiving societies, public opinion generally opposes exist- 
ing levels of immigration, but admissions policies remain expan- 
sionist. Some scholars attribute this phenomenon to the purchase 
of humanitarian norms such as family unification and civil rights 
principles that weigh against exclusion, especially of migrants 
already present despite their legal status,* and others to the 
“porous nature of American institutions” that enable lobbying, as 
well as the technical difficulties associated with restriction.’ What- 
ever its source, the expansionist phenomenon suggests that factors 
other than popular self-interest help shape domestic immigration 
policy in a way that serves migrants’ interests in relocation. 

Finally, as I have suggested already, sending states have con- 
siderable influence in the domestic political processes of receiv- 
ing states, through diplomatic channels and trade and diasporic 
networks“—interdependencies that are especially profound 
between countries with shared borders or intertwined histories 
such as the United States and Mexico. These forms of transnation- 
alism can significantly influence domestic political and bureau- 
cratic processes, thus making such democratic processes viable 
vehicles for advancing migrants’ interests, particularly under con- 
ditions of significant international integration. The influence of 
diplomatic and trade networks is probably most pronounced over 
the administrative and enforcement policy managed by the execu- 
tive, which will take foreign policy and diplomatic goals into con- 
sideration whenever they might be implicated (whereas the legisla- 
tive processes that are more directly accountable to the domestic 
electorate will be less consistently focused on foreign affairs). Dip- 
lomatically active sending states, as well as their migrants abroad, 
can shape enforcement judgments—a form of influence that ulti- 
mately can serve migrants’ interests in remaining in the receiving 
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state. Such lobbying is not necessarily a substitute for the kinds 
of regional and bilateral consortia discussed earlier, but it may 
well be more effective by virtue of being more entrenched in the 
bureaucratic practices of sending and receiving states alike. 

More generally, executives historically have been more expan- 
sionistic in their approach to immigration than Congresses, in 
part because of these very foreign affairs imperatives. And as the 
Obama administration’s relief initiatives reflect, in the face of a 
polarized political climate that exacerbates the already consid- 
erable difficulties of achieving legislative reform, the executive 
sphere can provide a rich site for migrants and their allies to lobby 
for their interests and, to a lesser extent, the interests of those who 
have not yet arrived. In other words, domestic institutions actually 
contain a range of entry points for existing and would-be migrants’ 
claims, even under hostile political conditions. 


* OK Ok 


Migration may be a global phenomenon, but its logic does not 
necessarily produce global regulation. Ideally, we would live in a 
cosmopolitan world order in which traffic across borders is coor- 
dinated, voluntary, and rights respecting. But because we are far 
from a world of frictionless movement and instead face a system 
where state interests take primacy, it becomes imperative to iden- 
tify the forms of regulation most likely to take migrants’ interests 
into account and to develop the means of advancing them. Once 
we shift to the realm of the possible to focus on where migration 
regulation is most likely to occur, the importance of domestic 
processes to the protection of migrants’ interests becomes ines- 
capable. One implication of the discussion I hope to initiate with 
this chapter is that advocates for migrants’ interests in migration 
itself should channel their efforts toward the domestic level and 
the particular constituencies with incentives to advance migrants’ 
interests, as well as toward the diplomatic establishments of send- 
ing states. Retaining a primary focus on the domestic level does 
not mean abandoning the project of global labor migration. But 
we should put the utility of that project into perspective and think 
about how it can reinforce the tendencies of democratic states to 
account for the interests of people outside their formal purview. 
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NOTES 


Thank you to Bruce Ackerman, Owen Fiss, Paul Kahn, James Silk, and 
participants at the Yale Law School Human Rights Workshop for their in- 
sights on an early version of this chapter. | am also very grateful for the ex- 
cellent research assistance of Christina Koningisor and Yenisey Rodriguez. 

1. I cabin the question of whether an open borders regime would be 
optimal from migrants’ standpoint, both for practical reasons—to limit the 
discussion to the realm of the institutionally viable—and because I believe 
states and their citizens have interests worth protecting that could be under 
mined by friction-free migration. As Christiano observes, there is a Cost to 
democratic states being overwhelmed by migration, given that the existence 
of robust democracies is central to the long-term promotion of cosmopoli- 
tanism and global governance; he justifies the right of wealthy democracies 
to exclude in order to advance the agenda of building international institu- 
tions that will be more likely to assist the world’s poor. Thomas Christiano, 
“Immigration, Political Community and Cosmopolitanism,” San Diego Law 
Review 45 (2008): 933. Instead, I frame migrants’ interests as one relevant, 
albeit crucial, factor that must inform debates about how to regulate migra- 
tion. And so, while concerned to think through how best to capture inter- 
ests easily elided by the governments and structures that channel migration, 
I do not reject the discourse of migration management altogether. 

2. According to one estimate, approximately one-fifth of all migrants in 
the world, or 40 million people, lack legal status. Frank Duvell, “Irregular 
Migration,” in Alexander Betts, ed., Global Migration Governance (Oxford: 
Oxford University Press, 2011), 78. “Some irregular migration is permanent 
immigration, some is temporary, and some is for transit. . . . The motives of 
individuals range from seeking refuge, finding employment, joining family 
members, and gaining experience to pursuing lifestyles.” Ibid., 80. 

3. For a discussion of the potential of transnational social movements 
to advance the interests of unauthorized migrants and a canvassing of the 
relevant literature, see Jaya Ramji-Nogales, “Undocumented Migrants and 
the Failures of Universal Individualism,” Vanderbilt Journal of Transnational 
Law 47 (2014): 56-60. 

4. For a leading and early call for the establishment of an internation- 
al organization that would harmonize nations’ admissions and residency 
policies, see Jagdish Bhagwati, “Borders beyond Control,” Foreign Affairs 
82 (2003): 98. 

5. Christiano himself emphasizes that the existence of robust democ- 
racies is central to the long-term promotion of cosmopolitanism. The 
challenge becomes understanding what facilitates cosmopolitanism in 
democratic decision making. 
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6. For a discussion of states’ preferences for high-skilled migrants, as 
well as the controversies associated with such migration, and the obstacles 
to freedom of movement for this type of migrant, see Alexander Betts and 
Lucie Cerna, “High-Skilled Labour Migration,” in Betts, Global Migration 
Governance, 60. 

7. In the United States, though small numbers of visas, whether per- 
manent or temporary, are available for nonprofessional migrants, the 
system of family-based migration is often characterized as a substitute for 
admissions of low-wage workers. 

8. [have called this the admissions-status trade-off—“a dynamic where- 
by the acceptance of large numbers of immigrants is accompanied by par- 
simonious treatment of those same immigrants” that helps explain illegal 
immigration. Cristina M. Rodriguez, “The Citizenship Paradox in a Trans- 
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Questions of immigration and border enforcement practices are particularly sa- 
lient in contemporary public discourse, and examinations of policy and practice 
bring forth new philosophical quandaries. Why the common assumption that 
each country has the right to control its own borders? How are laws that restrict 
or regulate migration created and justified? Why has the criminalization of mi- 
gration increased? How can migration be better considered through the point of 
view of the migrants themselves? What are the differences in international and 
national institutional migratory policy? 


Immigration, Emigration, and Migration presents a collection of essays written by 
distinguished scholars across the fields of law, political science, and philosophy 
that examine questions of travel and migration across national borders. The vol- 
ume explores questions of border control and enforcement, criminalization of 
borders, and how to address current debates and changes in regards to migration 
and immigration. The intersection of analysis and prescription provides both an 
assessment of current forms of thought or regulation and suggestion of altera- 
tions to address the flaws or failures of present approaches. The essays in this vol- 
ume reflect a variety of considerations and explorations across interdisciplinary 
lines, and provide a new and thought-provoking discussion of policy, practice, 
and philosophy of migratory and border practices. 


Jack Knight is Frederic Cleaveland Professor of Law and Political Science at Duke 
University. His publications include Institutions and Social Conflict, The Choices 
Justices Make, and The Priority of Democracy. 
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